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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
CHARLESTON DIVISION

UNITED STATES OF AMERICA, the

STATE OF WEST VIRGINIA by and through the
WEST VIRGINIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION, and the
COMMONWEALTH OF KENTUCKY by and through
the KENTUCKY ENERGY AND ENVIRONMENT
CABINET

PlaintifTs,

.
CONSENT DECREE
ARCH COAL, INC., COAL MAC, INC., MINGO
LOGAN COAL COMPANY, LONE MOUNTAIN
PROCESSING, INC,, and CUMBERLAND RiVER COAL
COMPANY

2:11-¢v-00133

Defendants.
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I. BACKGROUND

A. Concurrent with the lodging of this Consent Decree, Plaintiffs, the Uﬁited Statés of
America, on behalf of the United States Envirdnmeﬁtal Protection Agency (“EPA”), the St.ate of
West Virginia by and through the West Virginia Department of Environmental Protection
(“WVDEP”), and the Commonwealth of Kentucky by and through the Kentucky Energy and
Environment Cabinet have filed a Complaint in this action against Defendants. | |

B. The Complaint alle ges that Defendants violated Sections 301 and 402 of the Federal
Water Pollution Control Act as amended by the Clean Water Act of 1977 and the Water Quality Act
of 1987 (“CWA” or the “Act™), 33 U.S.C. §§ 1311 and 1342; the West Virginia Water Pollution

.Control Act(“WPCA™), W. Va. Code § 22-11-8; and Kentﬁcky Revised Statutes §§ 224.10-110 and

224.70-100, et seq. Specifically, the Compiainﬁ alleges that Defendants discharged and continue to
discharge pollutants into State waters and waters of the United States in violation of Seétion 301 of
the Act, 33 U.S.C. § 131 1; Section 8 of the WPCA, W. Va. Code § 22-11-8; and Kentucky Revised
Statutes § 224.70-110, et seq.; and of the conditions and limitations of National Pollutant Discharge
Elimination System (“NPDES”) permits issued to Defendants by West Virginia, Kentucky, and
Virginia pursuant to Section 402 of the Act, 33 U.S.C. § 1342; Section 8 of the WPCA, W. Va. Code
§ 22-11-8; Kentucky Revised Statutes § 224.70-110, ef seq.; and Virginia’s State Water Control
Law, Va. Code An_n. § 62.1-44.2, et seq.

C. Defendants do not admit any liability to the United States or the States arising out of
the transactions or occurrences alleged in the Complaint nor do Defendants admit any. fact or legal
conclusion alleged in the Complaiﬁt.

D. Defendants have undertaken the development and implementation of é, Compliance

Management System (“CMS”) at all of their eastern operations. This CMS is an integrated system
1
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created for Defendants by the CMS Consultant to standardize and formalize practices and pfograms
used to maintéin, track, and improve environmental performance. When complete and fully
implemented, thé_ CMS will encompass Legal Requirements beyond the Applicable Law. In
addition, Defendants will implement the CMS at ail Facilities and Future Facilities at all of their
eastern operations.

E. The Parties recognize, and the Court by entering this Co.nsent Decree finds, that this
Consent Decree has been ﬁegotiated by the Parties in good faith and will avoid litigation among the
Parties, and that this Consent Decree is fair, reésonable, and in the public interest.

NOW, THEREFORE, with the consent of the Parties, IT IS HEREBY ADJUDGED,
ORDERED, AND DECREED as follows:

1L JURISDICTION AND VENUE

1. This Court has jurisdiction over the Parties and over the subject matter of this
action, pursuant to 28 U.S.C. §§ 1331, 13435, 1355, and 1367, and Section 309(b) of the Clean
Water Act, 33 U.S.C. § 1319(b).

2. Venue is proper in the Southern District of West Virginia pursuant to 28 U.S.C. §§
1391(b) and (¢} and 1395(a), as well as Section 309(b) of the Clean Water Act, 33 U.S.C. § 1319(b),
because it is the judicial district in which Defendants are located, reside, and/or are doing business,
and/or in which a substantial part of the violations alleged in the Complaint occurred.

3. For purposes of this Decree, or any action to enforce this Decree, Defehdants consent
to the Court’s jurisdiction over this Decree and consent to venue in this judicial district.

4. For purposes of this Decree, Defendants agree that the Complaint states claims upon
which relief may be granted pursuant to Sections 301 and 402 of the Act, 33 U.S.C. §§ 1311 and

1342, and West Virginia Code § 22-11-1, et seq., and Kentucky Revised Statute § 224.70-110, et
2
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seq.

III. APPLICABILITY

5. The provisi.ons of this Consent Decrée apply to and are binding upon the United
States, the States,.and Defendants, and Defendants’ successors and/or assighs. ..

6. The provisions of this Consent Decree shall apply to Facilities located in West
Virginia, Virginia, and Kentucky that exist as of thé Effet:tive Date.

7. The provistons of this Consent Decree shall apply to Future Facilities located in West
Virginia, Virginia, and Kentucky as follows:

a. All provisions of the Decree shall apply to Future Facilities that are
located either (i) within the boundaries of existing SMCRA or NPDES permits, or (ii) adjacent to
a Facility covered by this Decree;
b.  Forall other Future Facilities, the provisions of the Decree shall not apply,

except that Defendamsl shall conduct Initial Treatment Systems Audits pursuant to Paragraph 42
as follows: (i) within 90 Days from the initiation of operations by Defendant(s) for Outlets with
Persistent Noncompliance Issues; and (ii) within 120 Days from the initiation of operations by
Defendant(s) for all remaining Qutlets.

8. The provisions of Paragraphs 30 through 41 (Compliance Management System and
CMS Audit), 29 (Future Facilities), and 75(c) (Quarterly Report) shall not apply to elements of
Defendants® CMS relating to Legal Requirements other than the Applicable Law. |

5. Seleniurﬁ. This Decree only addresses violations of selenium effluent limits relating
to NPDES permit No. WV1003763, Outlet 002. The provisions of this Consent Decree do not
otherwise apply to selenium effluent limits applicable to Defendants’ Facilities or Future Facilities.

Notwithstanding, the United States and the States reserve all rights and claims with respect to
3
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selenium in accordance with Paragraphs 122-123 below.

10.  No trahsfer of ownership or operétion of any Facility, whether in.compliance with the
procedures of this i’aragraph or otherwiSé, shall relieve Defendant(s) of their obligation to ensure
that thé terms of the Decree are implemeﬁted, unless.(a) the transferee agrees to unciertake ;fmy
unpérformed obligations required under this Decree and to be substituted for the applicable
Defendant(s) as a Party under the Decree and thus be bound by fhe terms thereof, (b) the United
States, after any necessary consultation with the States, consents to relieve the applicable
Defendani(s) of its obligations, and (c) the transferee becomes a Party to this Cénsent Decree with
respect to the transferred Facility, pursuant to Section XIX (Modification). The United States’
decision to refuse to approve the substitution of the transferee for the Defendant(s) shall not be
subject to judicial review. At least 30 Days prior to such transfer, the applicable Defendant(s) shall
provide a copy of this Consent Decree to the proposed transferee and simultaneously provide written
notice of the prospective transfer, togéther with a copy of the provisions of the proposed written
agreement pertaining to the successor entity’s assumption of responsibilities under this Consent
Decree, to EPA Regions 3 and 4, the States, and the United States Department of Justice (“DOJ”),
in accordance with Section XVI of this Decree (Notices). Any attempt to transfer ownership or
operation of the Facility without complying with this Paragraph constitutes a violation of this
Decree. -

1. In any action to enforce this Consent Decree, Defendants shall not raise as a defense
the failure by any of their officers, directors, employees, agents, or contractors to take any actions
necessary to comply with the provisions of tﬁis Consent Decree.

IV. DEFINITIONS

- 12.  Terms used in this Consent Decree that are defined in the Act or in regulations
4
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promulgated pursuant to the Act.shall have the meanings assigned to them in the Act or such
regulations, uﬁless otherwise provided in this Decree. Whenever the terms set forth below are used
in this Consent Decree, the following deﬂni_ﬁons shall apply:

a. “Applicable Law” shall mean (i) the Clean Water Act ("‘CWA’.’), West
.Virginia Water Pollution Control Act, Kentuéky Revised Statutes § 224.70-110, et seq., and
Virginia’s State Water Control Law, and (ii) the :r_elevan-t Surface Mining Contrél and Reclamation
Act (“SMCRA”) programs in each applicable state that relate to the operation, monitoring and |
maintenance of discharges, drainage and sediment control systems of that may impact water quality;
and all associated regulations and performance standards;

b. “Audit Findings” shall mean a written summary of all instances of
noncompliance with the CMS Manual noted d.uring the CMS Audit conducted pursuant to Paragraph
38 of this Decree, and all areas of concern identified during the course of that audit Which, in the
CMS Auditor’s judgment, merit further review or evaluation for potential CMS, environmental, or
regulatory impacts;

c. “Audit Response and Action Plan” shall mean a comprehensive plan for
bringing the Facilities into full compliance with the CMS Manual and fully addressing all Audit
Findings identified in the CMS Audit Repdrt;

d. “*Complaint” shall nﬁean the complaint filed by the United States and the
States in this action concurrent with the lodging of this Decree;

€. “Compliance Management System” or “CMS” refers to the integrated system
.created for Defendants by the CMS C_onsulfant to standardize and formalize practices and programs

used to maintain, track, and improve environmental performance;
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f. “CMS Audit” shﬁll méan the audit conducted by the CMS Auditér pursuant to
Paragraph 38 of this Consent Decree folic.)w.in.g the Audit Protocol attached as Api)gndix A to this
Decree; B |
| 8 “CMS Auditor” shall mean .the independent thi_rd. party meeting the
requirements of Paragraph 36, who is approved by EPA, in bonsultation with the States, and
contracted by the Defendants to perform the dutieé set forth in Paragraph 38;

h. “CMS Consultant” shall mean the independent third party approved by EPA,
in consultation with the States, and contracted by the Defendants to perform the duties set forth in
Paragraph 31,

i. “CMIS Manual” shall mean the document attached as Appendix B, and all
subsequent amendments thereto, which describes and documents the integrated CMS developed for
the Defendants, and which has been approved by EPA, after consultation with the States;

J- “Consent Decree” or “Decree” shall mean this Decree and all appendices
attached hereto (listed in Section XXV);

k. “Daily Violation” shall mean (i) any exceedance of a maximum daily
discharge limitation, as determined under applicabie state or federal law, for any parameters set forth
in Defendaﬁts’ NPDES permits, and identified by a DMR Sample, or (ii) any failure to attain a
minirﬁum daily diécharge limitation for pH set forth in Defendants® NPDES permits, as determine&
under applicable state or federal law, and as identified by a DMR Sample;

. “Day”shalimeana calendar. day unless expressly stated to be a business day.
In computing any period of time under this Consent Decree, where the last day would fail on a
Saturday, Sunday, or federal holiday, the period shall run until the close of business of the next

business day, except as otherwise provided in Paragraph 85;
6
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m. “Defendan;cé” shall mean Arch Coal Inc., Coal Mac, Inc., Mingo Logan Coal
Company, Lone Mountain Processﬁg, Inc., and Cumberland Riv.er Coal Company;

n. ‘;Diagnostif: Sami_nling” shall mean sampling to.determine necessary treatment
measures and/or to evaluate the effecti{fel.less' of response actiqns téken. Such sampling of
di s'char_ge's-need nét occur at the 1qcation designated for required sampling pursuant to the respective
permit or be taken in accordance with approved test procedures under 40 C.F.R. Part 136.

0. “Discharge Monitoring Report Sample” (;r “DMR Sample” shall mean a
sample takén in accordance with approved test procedures under 40 C.F.R. Part 136;

p. “Effective Date” shall have the definition provided in Section XVII;

q- “Effluent Limit Violation” shall mean a Daily Vioiation or a Monthly
Violation. Violations of daily maximum and/or fnonthly average effluent lifni_ts for selenium are
excluded from this definition;

_ r | “Environmental Operating Procedures” or “EOPs” shall mean the F acility-
specific CMS documents relating to the Applicable Law which describe and document the
procedures for implémentation of the integrated CMS developed for Defendants’ Facilities;

S. “EPA” shall mean the United States Environmental Protection Agency and
any of its successor departments or agencies;

| t. “Facility” or “Facilities” shall mean Defendants’ mining operations, including
but not limited to, surface and underground mines, coal processing and preparation plants, coal
transportation facilities, Reclaimed Sites, and all associated operations;

u. “Future Facilities” shall mean Facilities that are not aéquired, permitted, or-

otherwise controlled by Defendants until after the Effective Date;
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V. “Légal Requirements” shall mean the federal statutes .identiﬁed under Section
2.2.2.1' of the CMS Manual; |
| w. “Monthly Violation” shall mean any exceedance, as determined by a DMR
Saniple, of an average monthly discharge limitation for any'parametérs .setfo_rth in Defendants’
NPDES permits; |
X. “NOVs” shall mean, for violations or any noncomplianée that may impact
water quality, notices of violation under the West Virginia Surface Coal 'Mi.ning and Reclamation
Act, W.Va. Code § 22-3-17 (2004), notices of noncompliance under the Kentucky Surface Mining
Act, Ky. Rev.. Stat. Ann. § 350.130 (Michie 2004), and/or notices of violation under the Virginia
Coal Surface Mining Control and Reclamation Act, Va. Code Ann. § 45.1-245;
y. “NPDES” shall mean the National Poliutant Discharge Elimination System
defined in 40 C.F.R. § 122.2 and any Staﬁe-issued NPDES permit; |
z. “Qutlet” shall mean an NPDES permitted discharge point;
aa. “Paragraph” shall mean a portion of this Decree identified by an Arabic
numeral;
bb. “Parties” shall mean the United States, the State of West V_irginia, the
Commonwealth of Kentucky, and Defendants;
cc. “Persistent Noncompliance Issues™ or “Persistent Noncompliance” shall mean
four or more Effluent Limit Violations of a given parameter at an Outlet within any 12-month
period;
- dd.  “Reclaimed Sites” shall mean Facilities that have been regraded to “Phase I”
- bond release standards under the Surface Mining Control and Reclamation Act, 30 U.S.C. § 1201, ef

. seq.;
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ee.  “Sectjon” shall meana portion of this DeC1_"ee idéntiﬁed by a Roman numeral;

ftf. “Stdtes” shall mean thé State of West Virgini%l and the Commonwealth of -

Kentucky; and
| gg. “United Stétes” shall mean the United States of Ameﬁéa, acting on behalf of .
EPA.

V. CIVIL PENALTY

~13. Within 30 Days after the Effective Date of this Consent Decree, Defendants shall pay
a total of $4,000,000 as a civi] penalty to the United States and the States.

14.  Fifty percent of the civil penalty under this Section ($2,000,000) shall be paid to the
United States. Forty-six percent of the civil penalty under this Section ($1,840,000) shall be paid to
the State of Weét Virginia and four percent of the civil penalty under this Section ($160,000) shall
be paid to the Commonwealth of Kentucky.

15. | Defendants shall make paYments to the United States under this Section by FedWire
E}ectrolnic Funds Transfer (“EFT”) to the U.S. Department of Justice in accordance with written
instructions to be provided to Defendants, following entry of this Conseﬁt Decree, by the Financial
Litigation Unit of the U.S. Attorney’s Office for the Southern District of West Virginia, U.S.
Courthouse, 300 Virginia St. SE, Charleston, WV 25301, 304-345-2200. Atthe time of payment, -
Defendants shall send a copy of the EFT authorization form and the EFT transaction record, together
with a transmittal letter, which shall state that the payment is for the civil penalty owed pursuanf to
this Consent Decree in United States, et al. v. Arch Coal, Inc., et al., and shall reference the DOJ
- case number, 90-5-1-1-09476/1, to the United States in accordance with Section X' VI of this Decree

(Noticeé); by email to acctsreceivable. CINWD(@epa.gov; and by .mail to:

EPA Cincinnati Finance Office
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26 Martin Luther King Drive
Cincinnati, Ohio 45268

16. Defendanté shall make payments to the State of West Vii'ginia under this Section. by
certified or cashier’s check to the WVDEP for depos1t in the WVDEP’S Water Quahty Management-
Fund Payments shall be mailed to:

Michael Zeto, Chief Inspector
Environmental Enforcement
West Virginia Department of Environmental Protectlon
601 57™ Street, SE, Charleston, WV 25304
" 17.  Defendants shall make payments to the Commonwealth of Kentucky under this
Section by certified or cashier’s check made payable to the Kentucky State Treasurer. Payments
shall reference the civil action number, and be mailed to:
Michael Haines, General Counsel
Energy and Environment Cabinet
2 Hudson Hollow
Frankfurt, KY 40601
18.  Defendants shall not deduct any penalties paid under this Decree pursuant to this

Section or Section X (Stipulated Penalties) in calculating their fedefal, state, or local income tax.

VI. COMPLIANCE REQUIREMENTS

19.  This Consent Decree in no way affects or reiieves.Defendants of their responsibility

to comply with applicable federal, state, and local laws, regulations, and permits.
20.  Defendants shall perform the work required by this Cﬁnsent Decree in compliance
| with ’f_:he requirements of all applicablé federal, state, and local laws, regulations, and permits. This
.Co'nsenf.Decree shall not be conéidered as a permit issued pursuant to.any federal, state, or local

statute or regulation.

21.  Approval of Deliverables. After review of any plan, report, or other item that is

10
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| required to be submitted and apﬁroved pursuant to this Consent Decree, EPA, after consultation with
- the relevant State, shall in wri_tiﬁg: (a) apprbve the submission; (b) apprbve the submission with
-.speciﬁed conditions; (.c) approvg' part of the submission and disapprove the remainder; or (d)
‘disapprove the submission. | |
22.  If the submission is approved pursuant to Paragraph 2 1 (a), Defendants shall take all
é.ctions required by the plan, reporf; or other document, in accordance with the schedules and
| requirements of the plan, report, or other document, as approved. If the submission is conditionally
_ aﬁproved or approved only in.part, pursuant to Paragraph 2I(b) or 21(c), Defendants shall, upon
ﬁritten direction from EPA, aftgr consulfation with the relevant State, take those actions required by
th'é approved plan, report, or other item that EPA, after consultation with the relevant State,
determines are technically severable from any disapproved portions, subject to Defendants’ right to
dispute the specified conditions or EPA’s disapproval of the disapproved portions, under Section XII
of this Decree (Dispute Resolution).
| 23. If the submission is disapproved in whole or in part pursuant to Paragraph 21(c) or
(d), Defendants shall, within 45 Days of receipt of disapproval or within such other timeframe or
upon such other schedule as the Parties agree to in writing, correct all deficiencies and resubmit the
plan, report, or other item, or disapproved portion thereof, for approval, in accordance with the
preceding Paragraphs. If the resubmission is approved in whole or in part, Defendants shall proceed
 in accordance with the preceding Paragraph.
24.  Any stipulated penalties applicable to the original submission, as provided in Section
‘X of this Decree (Stipulated Péhalties), shall acerue duting the 45-Déy period or other specified -
period, but shall not be payable unless thé resubmission is untimely or is materially disapproved in:

whole or in part; provided that, if the original submission was so deficient as to constitute a material
11
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bréach of Defendants’ obligations under this Decree, fhe stipulated penalties app]icable to th:e.
briginal submission shall be due and payable notwithstaﬁding any subsequent resubmission.

25. Ifa res_ubr_ﬁitted plan, report, or oth.er .ite.m, or j)brtion thereof, is disapproved in wholé
or 1n part, EPA, after consultﬁti;)n with the Stafes, may ggain réquire Defendants to correct any
~ deficiencies, in accordance with the preceding Paragraphs, subj ect fo Defendants’ right to invoke
Dispute Resolution uﬁder Section X1I and the fight of EPA to seek stipulated penalties as provided
| in the precéding Paragraph.

26.  Permits. Where any compliance obligation under this Section requires Defendants to
obtain a federal, state, or local permit or approval, Dcfendaﬁts shall submit timely and substantially
complete applications and take all other actions necessary to obtain all such permits or approvals.
Defendants may seek relief under the provisions of Section X1 of this Consent Decree (Force
Majeure) for any delay in the performance of any such obligation resulting from a failure to obtain,

or a delay in obtaining, any permit or approval required to fulfill such obligation, if Defendants have

- submitted timely and substantially complete applications and have taken all other actions necessary

to obtain all such permits or approvals.

27. Within 30 Days of the Effective Date Defendants shall revise the EOPs, or create
new work practices (“WPs™) or the equivalent, to include specific procedures for implementing the
requirements of this Consent Decree, including but not limited to (a) protocols for Outlet

Inspections, Internal Environmental Audits, and Third-Party Envifonmental Audits pursuant to
Paragraphs 43-45,. (b) protocols for implementation and maintenance of the Audits Database and
Violations Database pursuant to Paragraph 46 and Paragl.".aphs. 5 0—52, (c) protocols for all contractors
with responsibilities under this Decree to comply .With the terms of this, Decree, and (d)

specifications for the annual training required by Paragraphs 56 and 57.
: : 12
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28. Defendants shall make copies of the Décreé and the revised EOPs available to all
-officers, employees, and agents whose duties might r_ea_s'onabiy. include complianﬁe' witﬁ aﬁy
provision of this Decree. .Defe'ndénts shall also pro.vide' copi%:s of rf_:l_evant protocols t§ .c_ontractors
- with responsibilities under this Decree. Defendants shall conditioﬁ a.ﬁy contract for the perforfnanqe
of work required under this Consent Decree with the performance of the work in conformity with the
terms of the Decree..

29, Future Facilities. For Future Facilities subject to this Decree pursuant to Paragraph 7,

a Defendant(s)’ obligation to comply with the requirements for .Outlet Inspections, Audit and -

Violations Databases, electronic notification of violations, émd Efﬂlient Limit Violation Response

pursuant to Paragraphs 43 and 46-55 of this Consent Decree shall begin 60 Days from the initiation

of operations by Defendant(s). Defendant(s) shall conduct an Initial Treatment System' Audit -

pursuant to Paragraph 42 at Future Facilities by 60 Days from the initiation of operations by

- Defendant(s) for Outlets with Persistent Noncompliance Issues, _and by 90 Days from the initiation

of operations by Defendant(s) for all other Outlets. Defendant(s)’ obligation to comply with

Réporting Requirements, Internal Audits, Third Party Audits, and training requirements pursuant to

Section IX and Paragraphs 44-45 and 56-57 with respect to Future Facilities shall begin the second

| quarter after the initiation of operations by Defendant(s). Defendant(s) shall implemeﬁt the

Compliance Management System at Future Facilities within 9 months of the initiation of operations
by Defendant(sj.

~ VII. INJUNCTIVE RELIEF
Compliance Management. System
30.  Defendants have developed and EPA, after consultation with the States, has api:roved.

a CMS Manual for implementing the CMS. Defendants shall implement the CMS through EOPsas
' 13
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described in the CMS$ Manilal. _

31.  Defendants have retained and EPA, after chSultation with the States,'hé's approveda.
‘CMS Consultant to assist with the ongoing implementation of the CMS in accordance w1th the CMS
Manual. Defendants. shall bear all costs associated with the CMS Consultanf, coop.erate fully with
the CMS Consultant, and provide the CMS Consultant .with access to all records, employees,
contractors, and Facilities that the CMS Consultant deems reasonably necessary to effectively
perform the CMS Consultant’s duties.

32.  Selection of replacement CMS Consultant. If at any time Defendants seek to replace
the CMS Cons-ultant, Defendants shall submit to EPA and the States a list of two or more .pr(;posed-
consultants to seﬁe as the replacement CMS Consultant, along with (i) the name, affiliation, and
address of the proposed consultants; (ii) information demonstraﬁng how each proposed consultant
has experience in developing and implementing a CMS; (iii) information démonstrating thét the
CMS Consultant has a working process knowledge of the Facilities or similar operations, and has a
working knowledge of federal and state environmental requirements under the Applicable Law that

‘apply to the Facilities; and (iv) descriptions of any previous work contracts, or financial
relationships with Defendants.
a. Within 30 Days of receiving the list of proposed replacement CMS
Consultants, EPA, in consultation with the States, shall notify Defendants of whether it approves any
consultant(s) on the list. If EPA, after consultation with the States, does not approve any of the
proposed replacement CMS Consultants on Defendants’ list, then Defendants shall submit. aﬁother
list of proposed replacement CMS Consultants to EPA and the States within 30 Days of fece-ipt of
EPA’s written notice. 1f after Defendants have submitted a third list of proposed replacement CMS

Consultants, which must be submitted within 30 Days of receipt of written notice that EPA has not
14
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approved any of the c;)nsultan'ts on Defendants’ second list, the Parties are unabie to.ag'ree on a
replacement CMS .Consultant, the Parties agree to re's_ol\%_e the selection of the replacement CMS
Consultant through the Disput'e.Resolution process in Sectiolfl XII.

b Within_ 10 Days after receipt of EPA’s approval, Defendants shall select one
consultant from those appro_ved by EPA and shall enter into a contract with the replacemént CMS
Conéultant to continue performance of the duties described in Paragraph 31. In the efcnt the
replacement CMS Consultant(sj approved by EPA are n:o fonger available or willing to accept the
work described in Paragraph 31 when notified of their selection by Defendants, then Defendants
shall, within 30 Days of receiving notice that the selected CMS Consultant is no fonger avail.able or
willing to accept the work, select another consultant approved by EPA and enter into the contract to
continue performance of tﬁe duties described in Paragraph 31.

33.  Certificate of Conformance. Managers responsible for environmental compliance at

each Facility (e.g. Engineering Manager or individual functioning in an equivalent capacity) shall
include a certification of material conformance with the CMS Manual in quarterly reports to the
Corporate Director of Enlvironmental Affairs of Arch Coal, Inc. pursuant to Paragraph 75, or, forany
material nonconformance, shall submit in the quarterly reports an explanation of the causé' of the
nonconformance, remedial steps to be taken, and a date fqr échieving conformance.

34.  Revisions of the CMS Manual.  Any revisions to the CMS Manual must be submitted

to EPA for review. Mélter_i.al revisions must be approved by EPA. EPA shall notify Defendants
within 30 Days of its receipt of the proposed revisions whether approval of those revisions will be
requiréd.

CMS Audit

35. In acco_rdance with the procedure set forth in Paragraph 36, Defendants shall hire
15
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a CMS Auditor io c?onduct a CMS Audit pursuant tb Paré_graph 38. Defendants shall Bear all
costs associated with the CMS Auditor, cooperate fully with the CMS Auditor, .a.nd provide the -
CMS Auditor with access to all records, ernpioyees, 'co.ntrag_tors, and Facilities that the CMS-
“ Auditor deems reasonably nécessary to effectively perf_oml the duties described in Pafagraph: 38
Defendants may choose to have the CMS Consultant present during the third party CMS Audit -

and shall also bear all costs associated with the CMS Consultant.

36.  Selection Qf' CMS Auditor. No later than ten months after the Eff_écti?e Date,
Defendants shall propose to EPA and the States for appro;val the selection of two or more proposed
CMS Auditors along with (a) the name, affiliation, and address of the proposed consultants; (b)
information demonstrating that each proposed CMS -Auditor has experience in auditing
environmental management systems and/or compliance management systems; and (c) inform.ation
demonstrating that each proposed Auditor has expertise and competence in the Applicable Law. The |
proposed CMS Auditors must have no direct financial stake in the outcome of the CMS Audit
conducted pursuant to this Consent Decree. . Defendants shall disclose to EPA any past or existing -
contractual or financial relationships when the proposed CMS Auditors are identified.  The
procedures described in Paragraph 32 shall be used for EPA approval of the CMS Auditor.

37.  Within 10 Days of the date that EPA notifies Defendants of the approval of the
proposed CMS Aﬁditor; Defendants shall retain the proposed CMS Auditor, thereafter designated
the “CMS Auditor,” to perform a CMS Audit as further described in Paragraph 38 beloi&.

38.  Duties of the CMS Auditor. Defendants’ contract with the CMS Auditor shall require

the CMS Auditor to perform the following duties:
a. Within 90 Days of the date of its contract with Defendants, the CMS Auditor

shall perform a CMS Audit. The CMS Audit shall evaluate the adequacy of CMS implementation
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relative to the CMS Manual, and identify éreas of concern, from top management down, thrbughout
each major organizational unit with responsibilities ﬁnder the CMS Manuﬁl. The CMS Aud.it shall
- be conducted in accordance with A’ppendix. A,. anc.l. shall determine the following:
| (i) -~ To what -exteht. th.c. system, sdbsystém; program, 6r rt_ask' has been
implemented, and is being maintained;
| (i)  The adequacy of each Facili.ty’ s iﬁtemal self-assessment procedures
for programs and tasks composing the CMS;. . |
. (1ii) Whether Defendants are eftectively commﬁnicating Applicaﬁle
Law requirements to affected parts of the organization, or those working on behalf of the
organization; and
(iv)  Whether there are deviations from Defendants’ Wtritten requirgments or
procedures.
b. ‘Within 30 Days following the completion of the CMS Audit, the CMS
Auditor shall develop aﬁd submit a CMS Audit Report to Defendants. Within 45 Days following
completion of the CMS Audit, the CMS Auditor shall submit_the CMS Audit Report to EPA and the
States. The CMS Audit Report shall contéin: (i) a summary of the audit process, including any
obstacles encountered; (ii) detailed Audit Findings, including the basis for each finding and each
area of concern identified; (iii) identification of any Audit Findings corrected or areas of coﬁcem
addressed during the audit; and (iv) certification that the CMS Audit was conducted in accdrciancé

with the provisions of this Decree.

39.  Follow-Up Corrective Measures. Within 60 Days of receiving the CMS Audit
Report, Defendants shall submit to EPA and the States for review and approval a report responding

to the Audit Findings and areas of concern identified in the CMS Audit Report, and providing an
17" '
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action plan for expeditiously coming into full confonﬁance with the CMS Maﬁual (the “Audit
Response and Action Plan™).

~a.  The Audit Resppnse and Action Pian shall be developed in consultation with
the CMS Consultanf, and shall include the CMS Consultant’s recommendations as to (i) whéther
further improvements should be made to the CMS, CMS Manual, and/or EOPs; and (ii) how to
resolve any area of concern or otherwise achieve full implementation of the CMS Maﬁual.

b. The Audit Response and Action Plan shall include the result of any
investigations, specific deliverables, responsibility assignménts, and an implementation schedule for
the identified actions aﬁd measures, including those that may have already been completed.

40.  EPA, after consultation with the States, will provide comments on. the Audit
Response and Aqtion Plan and Defendants shall, within 30 Days of rec_eipt of EPA’s comments on
the Audit Response and Action Plan, submit to EPA a Final Audit Response and Action Plan
responding to and addressing EPA’s comments.

41.  After making any necessary modiﬁcationé to the Audit Response and Action Plan
based on EPA comments, if any, Defendants shall implement the final Audit Respoﬁse and Action
Plan in accordance with the schedules set foﬁh therein.

Audits and Inspections

42. Initial Treatment Systems Audits. Defendants shall conduct an a_udit of the treatment

systems for each Outlet to determine whether the treatment systems in place are adequate to
maintain cémpliance with the Applicable Law at the.Facilities.

a. - The Initial Treatment Systems Audits shall be conducted according to the
following schedule:

(i) Within 45 Days of entry of this Consent Decree, Defendants shall
18
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audit all Outlets with Persistent Noncompliance Issues;
(ity  Within 90 Da'ys of entry of this Coﬁsent Decfee, Deféndants shall
audit all remaining Outlets. | | o |

b. _- Initial Treatment System Audits uﬁder Paragraph 42(.a)(i) shall be conducted
bya tﬁird;party consultant with at least five years of experi.ence with the requirements of NPDES
and SMCRA permits and wifh treatment systems for and control of relevant effluent parameters in
Defendants’ NPDES fermits. Initial Treatment System Audits under Paragraph 42(a)(ii) shall be
conducted by an individual with experience with the fequir_ements of NPDES and SMCRA permits
and with treatment systems for and control of relevant effluent parameters in Defendants’ NPDES
permits, who does not have daily responsibilities at the Facility where the Initial Treatment System
Audit is to be conducted.

c. Based on the results of the audits, Defendants shall identify for each Outlet
any alterations to and/or maintenance measures for its associated treatment systems that must be
taken to achieve aﬁd maintain compliance with the Applicable Law and a schédule for such
alterations and/or maintenance measures.

d. All alterations and/or maintenance measures identified by the Initial
Treatment System Audits must be completed within 120 Days of the Eftective Date.

43.  Outlet Inspections. Starting with the first full month afier the entry of this Consent

Decree, Defendants shall conduct Ouﬂet Inspections at least twice a'month, at the time of DMR
Sampling. Outlet Inspections shall be conductec.l'pursuant to an Outlet Inspection Checklist created |
' _by Defendants, which shall include entries for Whethér: (a) the Outlet is accessible; (B) the Qutlet is
unobstructed; (¢} discharge markers are visible at Outlets in West Virginia; (d) there is any water

flow at the Outlet; (e) there are any visual indications of overtopping of the pond or sediment ditch
19
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cell assbciated with each-Outlet; (f) there is erosion or other damage evide.ntr jeopardizing the
integrity of the embankment of the structui‘c at each Outlet; (g) baffles and rete_htioh curtains, if any,
are in place; (h) chemical treatment systems-,.if any, are operational.; and (1) cht;miéé.l treatment
valves are ap_prépriately secured. The OQutlet Inspectidn Checklist shall be comp.letec.l at the time of |
each Outlet Inspection, shall indicate the date and time of completion, and 55511 be signed by the
individual cbmpléting the Outlet Inspection. These inspections may be conducted by qualified
personnel, technicians that collect samples -for the ‘independent commerc_rial laboratories, or
consultants.

44, Internal Environmental Audits. Defendants shall conduct Internal Environmental

Audits at each Facility, which shall be conducted under the direction '61" supervision of an
environmental professional with at least five .yea'rs experience with the requirements of the
Applicable Law.

a. The Internal Environmental Audits shall include, but need not be limited to:
(i) a treatment system audit pursuant to the requirements of Paragraph 42, (ii) inspections to assess
the structural integrity of all slurry pipes, and (iii) an evaluation of compliance with the applicable
regulations for drainage and sediment control.

b. Internal Environmental Audits shall be conducted at each Reclaimed Site on
an annual basis, and shall include all elements of Paragraph 44(a), as applicable.

| c. For all other Facilities, Internal Environmental Audits shall be conducted
according to the following schedule:
(i) - Treatment system audits under Paragraph 44(a)(i) shall be

conducted at Facilities with Outlets that have Persistent Noncompliancé Issueé on a quarterly

basis and shall be conducted at the remaining Outlets on a semi-annual basis. -

20
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(i)  Visual inspections of all shurry pipes shall be conducted on a semi-
annual basis, and inspections to assess the_r'stlﬁ_ctural integrity of all slurry pipés shall be
conducted on an annual basis. o | R

| | - (ii)  Compliance aﬁdits under Paragraph 44(a)(iii) shall be conducted

on a semi-annual basis.

. 45.  Third-Party Environmentél Audits.  Defendants. sﬁall 6_0n_duct Third-Party
Environrﬁental .Audits annually at each Facility. Audits under- this Paragraéh shall evaluate
compliance v-vith this Consent Decree and with tifle Applicable Law. |

46.  Audit Database. Within 120.Days of entry of the Consent Decree, Defendants shall
create an electronic Audit Database for eaéh Facility. The results of eacﬁ of the audits and
inspections conducted pursuant to Paragraphs 42-45 shall be entered into an électronic Audit
Database within three business days of coinpletion. The Audit Database shall include:I (a) the date of
the audit/inspéction; (b} the names of the individuals conducting the audit/inspection; (c) ;21
description of any noncompliances or other areas of concern; (d) the applicable permit numﬁer and
Outlet; and (¢) the plaﬂned response to any noncompliances or areas of concern, the individuals
responsible for the response, the deadline for the response, and the date of completion of the
reSponse... Responses to a noncompliance or other problem identified by an audit or inspection
conducted pursuant to Paragraphs 42-45 shali be completed as expeditioﬁsly as possible, and shall
not take longer than 45 Days to complete, unless an extension of time is granted by EPA in writing.
Responses that are not completed by the deadline initially assigned in the Audit Database shall be
_ reported to the Corporate Director.of. Environmental Affairs of Arch Coal,_ Inc. as part of the
quarfer}y report identified in Paragraﬁh 75. Defendants may combine this database wifh the

Violations Database required by Paragraph 50.
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_47. Defendants shall provide any requested information from_tﬁe Audit Database to EPA
and the States within 14 Days of the fequést. ., |

48. | Priorto complt;:tion of tﬁe Audif Database, Defe.ndants_ shali impiement interim data-
tracking measures meeting the requirements.oif Paragraph 46, which are the functional equivalent of
thé Audit Database.

DMR Sample Notification and Violation Tracking '

- 49.  Electronic Notiﬁcation: Within 10 Days of entry of fhis Consent Decree, Defendants
shall implement a system which provid_és fér electronic notification, \.Vithin24 hours of receipt from
the laboratory, of the results of any DMR Samble that shows an exceedance to the General Manager,
Engineering Manager, and Environmental Engiheer for the related Facility, or to each of the
individuals functioning in an equivalent capacity. Such notification shall include al} pollutants that
are reguiated under effluent limits contained in Defendants’ NPDES permits, and shall indicate
where 1ab6ratory results show any exceedance of an effluent limit, identifying the Outlet and date
when the exceedance occurred.

50. Violations Database. Within 60 Days of entry of this Consenf Decree, Defendants

shall create an electronic Violations Database for each Facility that includes the following
information for each Effluent Limit Violation at each Outlet beginning on january 1,2008:

a. Identification of Qutlet by NPDES and SMCRA perfnit numbers, permitiee,
and latitude and longitude; |

b. Dates of DMR Samples and DMR Sample results; -

c. NPDES effluent limit thét was exceeded;

d. Percentage by. wﬁich the limit was exceeded;

€. Number of Effluent Limit Violations in a row for the same parameter;
' 22
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£ Number of Efﬂﬁeﬁt_Limit Violations for that particular parameter over the
preceding 12 months; and
- g. Total -ﬁumber of Effluent Limit Violations at that. particular Outlet over the
preceding 12 months. | |
51.  The Violations Database shall be updated with all Efﬂﬁent Limit Violations within
two business days of receipt of elec;[rohic notice pursuant to Paragraph 49. In addition to the -
information required by Subpafagraphs 50(a)- 50(g), updates to the Vio_latiqns Dataﬁase under this
Paragraph shall include the following infonnatién: |
S a. A description of the cause of the Effluent Limit Violation and the planned
response to the Effluent Limit Violation, taking into account any applicable information in the Audit
Database and any required actions under Paragrabh 55 (Effluent Limit Violation Respﬁnse);
b. Applicable stipulated penalties; and
c. Date that Effluent Limit Violation ended (if applicable).
52. The Violations Database shall also include entries for CWA violations other than -
Effluent Limit Violations that occur subsequent to the .creation of the Database pursuant to

Paragraph 50, including NOVs or unauthorized discharges, along with the following information:

a. Permit number;

b. Description of violation;

c. Date of violation;

d. Cause of violation aﬁd planned response, taking into account any applicable

information in the Audit Database: and
e. Date that noncompliance ended (if applicablé).

53.  Defendants shall provide access to the Violations Database to EPA and the States
23 '
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: upon request. .In addition, Defendants.shall produce any requested information from the Violations
. Database to EPA and the States within 14 Days of thé request. |
| 54.  Priorto completioh of the Violations Database, Defendants shall implement interim
daté—tracking measures meeting the requiréments of Paragraphs 5-0-52, which are the functional
équivalent of the Violations Database.
| Efﬂuent Limit Violaﬁon Re_s.ponse _

55. Within 60 Days of entry of this Consent Decree, Defendants shall implement a
re‘spohse plan for Effluent Limit Viqlatidns, which shall provide for. inveétigation of Effluent Limit
‘Violations and implementation of actions necessary to achieve compliance with the applicable
NPDES permit limits. This response plan shall, at a minimum, provide for the following response
actions at all Outlets in addition to the requirements of Paragraph 51:

a. Daily Violation Response

(1) Cafegory 1 Daily Violation. Upon notiﬁcation of the first Daily
Violation at any Outlet, Defendants shall begin daily monitoring éﬁd Diagnostic Sampling of
diséharges and implement treatment measures until the Outlet returns to compliance (i.e., untii one
compliant DMR Sample result is achieve(i). Any sample taken within 48 hours of notification of the
first Daily Violation that results in a Daily Violation for the same pollutant parameter at the same
Outlet is a Category 1 Daily Violation.

(it)  Category 2 Daily Violation. Any .sample taken after 48 hours of -
notification of the first Daily Viclation that results in a Daily Violation for the same pollutant
iaararneter at the same Outlet aﬁd is not subject to Paragraph 55(a)(iii)_or 55(aj(iv) is a_Category-Z
Daiiy..Violation. Upon notification of the first Category 2 Daily Violation, Defendants shall either

(1) continue daily monitoring, Diagnostic Sampling, and treatment until the Outlet returns to
' 24
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_ coinpliahce (i.e., until one .complia.nt DMR Sample r@éult_is achieved), or (2) hire a third-party' :
.__c.:onsultant and comply vﬁth the terms of Paragraph 55(a_)(iv)L .
| (i) Cafegory 3 Daily Vio}ation.. 'Anj} éample téken after 48 hou;'s of -
" notification of the first Category 2 Daily Violation that results in. a Déiil)} Violation for the same :
poliutént parameter at the same Outlet and is not subject to Paragraph 55(a)(iy) is a Category 3 Daily
' .Violation. Upon notiﬁCation of the ﬁrsf Category 3 Daily Violation for the same pollutant parameter
at the same Outlet, Defendénts shall (1) continue daily monitoring, Diagnostic Sampling, and
freatr’nent, (2) consult with an individual with substantial expertise in Cleén_ Water Act compliance
and in treatment systems for and control of relevant effluent parameters in Defendants” NPDES
permits, and (3) implément measures recommended by that individual until the Qutlet returns to
compliémce (i.e., until one compliant DMR Sample result is achieved). Altérnatively, Detendants
may hire a third-party consultant and comply with the terms of Paragraph 55(a)(iv) of this Decree.

(iv)  Category .4 Daily Violation. Any sample faken after 48 hours of
noﬁﬁcation of the first Category 3 Daily Violation that results in a Daily Violation for the same
pollutant parameter at the same Outlet is a Category 4 Daily Violation, until tﬁe Outlet returns to
compliance (i.e., until one compliant DMR Sample result is achieved). Upon notification of the first
Category 4 Daily Violation, Defendants shall hire a third-party consultant to examine the problem.
Défendants shall continue daily monitoring, Diagnostic Sampling, and treatment of discharges until
the Outlet returns to compliance (i.e., until one compliant DMR Sample result is achieved), unless
the ﬁonsultant determines that daily monitoring, Diagnostic Samﬁling, and treatment will not assist
- in examining and/or resolving the noncompliance. The cor_lsu]tan‘t shall prepare a report detailing:
(1) the cause of the continuing violations; (2) the appropriate level of monitoring and sampling; and

(3) aplan to address the continuing violations. Within 30 Days of receipt of the report, Defendants
. hy S
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shall either (i) implement the proposed plan according to the .con-sulta'nt’s recommendations or (ii)
| prépare and implement an alternative plan to addre.ss tﬁe conti_ﬁuing violations, takin-g iﬁto

éonsideration the ;:ﬁnsulfantfs findings as to the cause éf the cpﬁtinuing violations and the
-appropriate level of moni;_coring and sampling.

.V (v) If Defendﬁnts implement aﬁ alternative .plan to the consultant’s
recommendations under Paragraph 55.(3)(iv), stipulated penalties of $10,000 shall accrue for each
.subscqueﬁt Category 4 Daily Violation.

b. Monthly Violaﬁon Response
(1) Category 1 Monthly Violation. Uponnotification of the first Monthly
. Violation of a pollutant parameter at any Outlet (“Category 1 Monthly Violation™), Defendants shall
conduct monitoring, Diagnostié Sampling, and treatment as appropriate until the Outlet returns to
compliance (i.e. until the Outlet meets the monthly average effluent limit).
(iiy  Category 2 Monthly Violation. Upon notiﬁcation of the second
Monthly Violation in a row of the same pollutant parameter at the same Outlet (“Category 2
Monthly Violation™), Defendant shall either (1) conduct déily monitoring, Diagnostic Sampling, and
‘treatment until the Qutlet returns to compliance (i.e. until the Outlet meets the monthly average
efﬂﬁént limit), or (2) hire a third-party consultant and comply with the terms of Paragraph 55(b)(iv)
of this Decree. |
(iiiy  Category 3 Monthly Violation. Upon notification of the third Monthly
Violation in a row of the same pollutant parameter at the same Outlet (“Category 3 Monthly |
Violation), Defendants shall (1) continue daily monitoring, Diagnostic Sampling, and treatment, (2)
consult with an individual with substantial expertise in Clean Water Act compliance and in treatment

systems for and control of relevant effluent parameters in Defendants’ NPDES permits, and (3)
_ o _
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..implement measures reconunended by that individual until the Outlet returns to compljance_: (ie.
.until the Outlet meets the monthly average effluent limi.t).. .Altemﬁﬁvely, Defendants may hirc a . -
third;party consultant and c.omply_wi_th the terms of Paragraph_SS(b)(iv) of this Decree. |
@iv) _Catégory 4 Monthly Violatioh. Upon notification of thé fourth énd

any subsequent Monthly Vi_olatiéh in a row of the same pollutaﬁt paramafer at the same Outlet
(“Category 4 Monthly Violation™), Defendants shall hire .a thifd—party consﬁltaﬁt 10 examine the
prdbiem. Defendants shall continue daily monitoring, Diagnostic Sampling, aﬁd treatment of
discharges until the Outlet returns {o compliance (i.e., until the Outlet meets the monthly av.erage
effluent limit), unless the consultant determines that daily monitoring, Diagnostic Sampling, and
treatment will not assist in ex.amining and/or resolving the noncompliance. The consultant shall
prepare a report detailing: (]) the cause of the continuing Viol_ations;.(E) the appropriate level of
monitoring and sampling; and (3) a plan to address the continuing violations. Within 30 days of
receipt of the report, Defendants shall either (i) implement fhe. proposed plan according to the
consultant’s recommendations, or (ii) prepare and implement an altemativé plan to éddress the .,
continuing violations, taking into consideration the consultant’s findings as to the cause of the
continuing violations and .the appropriate level of monitoring and sampling.

(v) If Defendants implement an alternat’ive plan to the consultﬁnt’s
recomméndations under Paragraph 55(b)(iv), stipulated penalties of .$20,000 sha_ll accrue for each
subsequent Category 4 Monthly Violation. o

c. If an Outlet is subject to Paragraph 55(a) and/or 55(b) for the same pollutant
parameter five separate times within a 12-month period, then Defendants shall comply with the
response actions identi.ﬁed in Paragraph 55(a)(iii) or 55(b)(iii). |

d. | During a violation response sequence pursuant to this Paragraph, if a
i : ” _
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Defendant is not able to collect a Sémple due to no flow conditions on four consecutive days, daiiy- '
monitoring and sampling pursuant to this Paragraph may be suéia_ehded. Any treatment or tfeétﬁne_:nt
~ system modification in progress or eﬁperf ccinsultatioﬁ Iﬁust.-continue as séheduled. If .an Efﬂueﬁt
Limit Violation occurs duriﬁg the next samﬁling event for that .Outlét, the violation respohser '
sequence resumes as if th_ere were no suspension of daily ménitoring and sampling.
| Training

56.  Defendants shall provide and require annual formal training for all individuals with
environmental management responsibilities at the Facilities including, but not limited to: {a) Clean
Water Act compliance, including sediment control technologies; (b) requirements in the CMS
Manual and EOPs relating to the Applicable Law; and (c) obligations in this Consent Decree;

57.  Defendants shall provide and require appropriate annual training for afl individuais,'
i_ncluding all independent contractors, responsible for carrying out activities pursuant to this Consent
Decree and/or any relevant requirements relating to the Applicable Law in the CMS Manual and

EOPs at the Facilitiés.

VIII. SELENIUM INJUNCTIVE REFIEF
Definitions

58.  Inaddition to the definitions set forth in Paragraph 12 of this decree, the following
d.eﬁnitions shall apply to Sections VIIT (Selenium I'nj.unctive Relief), IX (Reporting), and X
(Stipulated Penalties): | |
a. “Selenium.Compliance Deadline” shall mean the deadline for achieving

complliance with the Selenium Limits, which shall be December 31, 2011; |
b. “Selenium Limit(s)” shall mean the niaximufn daily discharge limitation 'fér

selenium of 8.2 pg/L and/or the maximum monthly average discharge limitation for selenium of 4.7
28
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- ng/L as set forth in NPDES perrhit No. WV1003763, Qutlet 002;
| c. ““Selenium Compliance Plan” shall meaﬁ the plan for achieving (.:t)rr_ipliarice.."
- with the Selenium Limits atté@hed as Appendix C to this Decfee; |
d. “Selenium Defendants” shall mean Arch Coal, Inc. and Coal Mac, Inb.; :
€. “Selenium Treatment System” or “Syétem” éhall mean the selenium treaﬁneht o
- system identified in the Selenium Compliance Plan; | | | |
f. “Al.i:cmative Selenium Compliance Plan” or “Alternative Plan” shall mean the
alternative plan for achieving cdmialiance with the Selenium Limits that satisfies the requireménts of
 Paragraph 68, and has been reviewed and approved by the United States, after consultatio.n with
| West Virginia, pursuant to-Paragraph 68; and
g. “Alternative Selenium Treatment System” shall mean the alternative system
_- for treating selenium identified in the Alternative Selenium Compliance Plan.
Selenium Compliance Plan
59.  Selenium Defendants shall implement the Selenium Compliance Plan ﬁttached as
- Appendix C to this Decree and make all other efforts to ensure compliance with the Selenium Limits
: By the Selenium Compliance Deadline.
60.  Within 10 Days of lodging this Consent Decree, Selenium Defendants shall subnﬁt to
| West Virginia all necessary permit applications for implementation of the Selenium Compliance
Plan. | |
61.  Within 30 Days after approval of all necessary permits or within 45 Days after the
lodging of this Consent Decree, whichever comes later, Selenium Defendants shall begin
construction of the Selenium Treatment System. Seleniuﬁl Defendants shall compiete construction

and begin operation of the Selenium Treatment System no later than 100 Days after receiving the
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necessary permits or 145 Days after the lodging of this Cénsent chree, whichever com:es later.
62. Upon-cbmmgﬁcing operation of the Selenium Treatment System and conti;luing- 365
days after the Selenium Compliance Deadline, Selenium. Defendants shall conduct: ..

a. .san.lplin-g and analysis for the first 180 i)ays on a bi-weekly bas.is' and
thereafter monthly sampling and analysis of System influent, Efﬂue_nt from the anaero.bic cell, aﬁd
the effluent from the aerobic cell, for the following parani‘eter_s_: pH, Oxidation/Reduction Potéﬁtial
.(Eh), Dissolved Oxygen, Total Dissolved Solids, Su.lfat.e, Alkalinity, Temperature, and Tdtai

_ Selenium; and . |
b. ‘quarterly sampling and analysis éf_ System influent, effluent from the
anaerobic cell, and the efﬂueﬁt from the aerobic cell,. for.the following parameters: Selenate (+6),
Selenite (+4), Elemenial Selenium (0), Arsenic, Cadmium,. Copper, Iron, Manganese, Nickel, Zinc,
Calcium, Sodium, and Potassium.
Sampling under this Paragraph is in addition to and dloels not alter any requirements under
NPDES permit No. WV1003763. Selenium Defendants shall not be fequired to continue sampling
| pursuant to this Paragraph if they are otherwise required to implement the Alternative Selenium
Compliance Plan pursuant to Paragraph 70.

63.  Within 180 Days after commencing operation of the Selenium Treatment System
pursuant to Paragraph 61, but no later than November 1, 2011, Selenium Defendants shall submi_t to
the United States and West Virginia a Selenium Treatment System Evaluation Report.

64.  The Selenium Treatment System Evaluation Report (“Report’™) shall include: (a)an
evaluation of the System’s effectiveness in removing selenium to date; (b) an anélyéis of the
System’s impact, if any, on discharges of other pollutants. regulated by NPDES pemﬁt No.

-WV1003763; (c) an analysis, including supporting documentation, of whether the system will ensure
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compliance W.ith Seleniﬁm Limits by the Selenium.(.lompliance Deadline, taking into- account
implementation of any proposed changes to improve the perfbrmaﬂce of the system, if appropriate.

65.  For the period beginning on the date qf iodging and ending tﬁe Day pfior to 1.thf:
Seleniu.m Compliance’ Degdline, -Selenium Defendants éh_all not exceed the foliowing. iﬁterim

effluent levels for NI_’DES permit No. WV 1003763, Outlet 002:

Period Begins Period Ends Daily _ Monthly Average
- : Maximum Interim Level
Interim Level (ng/L)
: (ng/L) g
Date of Lodging .- | 89 Days after commencing | 13 11

operation of the Selenium -
Treatment System pursuant

. to Paragraph 61
90 Days after commencing | 180 Days after commencing | 10.5 1 9.0
operation of the Selenium operation of the Selenium
Treatment System pursuant. | Treatment System pursuant
to Paragraph 61 to Paragraph 61 or’

11/1/2011, whichever
comes first

181 Days after commencing | Day prior to Selenium 9.5 7.0
operation of the Selenium Compliance Deadline '
Treatment System pursuant

to Paragraph 61, or

11/1/2011, whichever

comes first

66.  Selenium Defendants shall achieve compliance vs;rith the Selenium Lir_nits_. no later
than the Selenium Cbmp]iance_ Deadline.

67.  Atalltimes prior to the Selenium Compli.ancg Deadline, Selenium Defendants shall
operate the Facilities associated with NPDES permit No. WV1003763 to maximize compliance with
Selenium Limité. | |

Alternative Seleﬁium Compliance Plan

68.  Within 90 Days of lodging of this Consent Decree, Selenium Defendants shall submit
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a proposed Alte.mative'Selenium Compliance Plan to the United States and West Virginia for review
. and approval by -the. Unitéd States, after consul}:ation With West Virginia, puréuént to Paragrapﬁs 21-
25 of this Consent Deéreg:. The proposed Alte'rnativ.e Seleﬁium Complianée Plaﬁ shéll set forth a
proposal for achievi;}g compﬁance with the Seienium.Limits-by installing eithef a Re\;e.r.se Osmosis
or Active Biological Treatment system and shall include a detailed schedulé for dééigﬁ and
implementétion of one of those systems. For purposes ofthis provision, Reverse Osmosis means a
technology, with demoﬁstrated success in full-scale applications, that uses a semi-permeable
membrane system under pressure to remove selenium to 4.7 pg/L or less; and Active Biolbgical
Treatment means a wastewater treatment technology, with demonstrated success in full-scale
applications, that uses an attached growth media bioreactor to treat seleniufn to 4.7 p.g/L or less,
such as ABMet or équivalent. The proposed Alternative Plan also shall include a schedule for
sampling that addresses all the parameters under Paragraph 62 as appropriate .for the proposed
alternative treatment system.

69. If, after the Effective Date, a new or improved technology becomes available for
treating selenium to 4.7 ng/L or less, Selenium Defendants may submit a request to the United States
to revise its Altemaﬁvé Plan to incorporate this ne-w or improved technology. The request must
include, with supporting documentation, demonstration that (a) the technology was not previously
available or a previously available technology has improved; (b) the technology has proven sﬁccess |
at full-scale operatiohél capacity; and (c) an analysis of the benefits to selecting of fhis technology
rather than a technology required under Paragraph 68. The United States, after éoﬁsultation with
West Virgini@, may approve, deny, or approve with conditions or other reéuirements Selenium
Defendants’ propésed revision of the Alternative Plan. Selenium Defendants shall continue

implementing the Alternative Plan in accordance with the schedule established therein unless and
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until the United St_ates. approves revisions té the. Alternative Plan.

70. - Selépium Defendants shall be required to implement the. Altérnative Selenium
_Compliance Plan if prior to the Selenium Co_mial_iance Deadline, the Selenium Treatment Sysfem_
fails fo producé the follqwing results: (a) at least four consecutive repreééniative DMR Safnﬁles éver
four consecutive weeks that do not exceed the dai']y-'maximum Selenium Limit; and (b) at least two
consecutive monthé, whiéh must include the four-week period in Paragraph 70(5), where thé average
of the DMR--SampIeS does not exceed the monthly average Selenium Limit. DMR Sample.results
from the months up thfough and including. December 2011 may be considered for the purposes of
this Paragraph. For the purposes of this Paragraph, a DMR Sample result of “no flow” is not
considered a valid result nor shall it interrupt the sequence of consecutive DMR Samples under this
Paragraph.

7’71. Aﬁy dispute over whether Paragraph 70 requires the Selenium. D.f_:fendants o
implement the Alternative Selenium Compliance Plan shall be reéolved pursuant to Section XII
(Dispute Resolution), and shall be limited to whether the objective elements of Paragraph 70 have
been met. However; pursuant to Paragraph 122 (Reservation of Rights), Plaintiffs reserve their right
to seek additional injunctive réiief for violations of the Selenium Limits after the Compliance
Deadline, inc]ud.ing imfnlementatio_n of the Alternative Selenium Compliance Plan.

72.  Ifrequired ﬁndér Paragraph 70, Seléhium Defendants shall irﬁmediately commence
implementation of the Alternative Selenium Compliance Plan. Implementation of the Alternative
Plan shall be completed in the manner, and in aéco’rdance with the schedule _estaBlished in the
Alternative Selenium Compliance Plan as appfoved by fhe United States. The appfoved Alternative
Plan shall be deemed incorporated into this Cqﬁsent Decree.

73.  If Selenium Defendants are required to implement the Alternative Selenium
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Compliance Plan under Paragraph 70, 'Sel@nium Defendants shall submit to _West Virginia all
necesséry permit applications for impl_émentaﬁon of the Alternative Plan within 15 I].I)ays after the
Compliancé Deadline. |

- 74.  Within 30 Days of appr'ovai of the necessary permits, S.elénium Defendants shall
begin construction of the Alternative Seleniuﬁl Treatment System pursuant to thf:-Alternétive Plan

approved under Paragraph 68.

X, REPORTING REQUIREMENTS
Quarterly Reports - |
75.  The Engineering Manager, or individual operating in an equivalent capacity, for each
Facility shall submit quarterly reports to the Corporate Director of Environmental Affairs of Arch
Coal, Inc., EPA, and the States. The quarterly reports shall be due at the end of the month following
the end of each quarter (i.e. by April 30, July 31, October 3 1; and January 31), starting with the first
full quarter after the Effective Date. fhe quarterly reports shall contain, at a minimum, the
following:
a. Information regarding any CWA violation, including (i) a summary of
Effluent Limit Violations at the Facility, including totai number of Effluent Limit Violations, total
- number of Qutlets with two or more Efﬂuent Limit Violations in arow of the same parameter, total
number of Outlets with Persistent Noncompliance Issues, and total amount of stipulated penalties
paid during that quarter; (ii) a Summafy of any additional CWA {fiolations, including NOVs or
unauthorized discharges; (iii) a summary of steps taken or planned steps to remedy the violations
identified in (i) and (ii); and (iv) a copy of the Violations Database entries for the relevant quarter;
b. . A summary of any instances in which an audit response was not completed by

the deadline initially assigned in the Audit Database; -
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c. A certification of material conformance with the elements of the. approved
CMS Manﬁa} and the EOPs relating to the Appﬁéable Law; or, for any material ﬁonconformance, an
explanati'_on of the cause of the nonconformaﬁce and remedial steps taken or to be taken; and

d. a A copy of any' consult.ant. reports generated pursuant to'Pafagra'ph 55 during
the previous quarter, and any documentation of acﬁoﬁs taken in response to the repoft(s).

76.  With respect to Section VIH (Selenium Injunctive Relief), the quarteﬂy reports shall
also include: |
a. A discussion of what has been accomplished since the last report relating to
Section VIII (Selenium Injunctive Relief);

b. Information on whether Selenium Defendants are on schedule with
implementation of either the Selenium Compliance Plan or the Alternative Selenium Compliance
Plan, whichever applicable, and, if behind schédule, an explanation of why tﬁey are behind,

c. Information regarding any exceedances of the interim effluent levels set by
Paragraph 65 if applicable or exceedances of the Selenium Limits after the Compliance Deadline,
including (i) a summary of the total number of interim effluent level or Selenium Limits
exceedances, (ii) stipulated penalties paid during that quarter relating to the exceedances; and (jii) a
summary of steps téken or planned steps to remedy the exceedances;

d. Whether Selenium Defendants are in compliance with all other requirements
of Section ViI_I and, if not in compliance, an explanation of why they are not in compliance; and

e. Any sampling data collected pursuant to Paragraphs 62 or 68.

| Semi—Annual Reports
77.  Defendants shall suBmit to EPA and the States semi-annuai reports at the end of the

month following the end of the second and fourth quarters (i.e. July 31 and January 31}, beginning’
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~on July 31, 2011. Each written semi-annual report shall include:
a. The status of Consent Dév.::l_"e.e implemeniation, including the status of any
- ..COIl.StI'l;lCT.iOIl or compliance measures, and problems. encountered or anticii)atéd, ' toéether with
impleménted or proposed sol.utions.; | | |

b. A description of any noncompliance with the requirementé of this Consent
Decree and an explanation of the noncompliance’s likely causé and the remedial stepé taken, or to be
taken, to prevént or minimize such nonco_mpliaﬁc_:e; and

c. A description of each Decree violation for which Defendants have submitted
to EPA an unresolved Force Majeure claim or intend to submit a Force Majeure claim pursuant to
Section XT of this Consent Decree.

Other Reporting Requirements
78. If | Defendants violate, or have reason to believe that they may violate, any

requirement of this Consent Decree, Defendants shall notify the United States and the States of such
violation and ité likely duration, in writing, within 7 Days of the day Defendants first become aware
of the Violafion, with an explanation of the violation’s likely cause and of the remedial steps taken,
or to :be taken, to prevent or minimize such violation. If the cause of a violation cannot be fully
explaiﬁed at the time the report is due, Defendants shall so state in the report. Defendants shall
investigate the cause of the violation and shall then submit an amendment to the report, including a
full explanation of the cause of the ViOl?ltiOl’l., within 30 Days of the day Defendants. become aware of
the cause ofthé violation. Nothing in this Paragraph or the following Paragraph relieves Defendants
of their obligation to provide the notice required by Section X1 of this Consent Decree (Force
Majeure). |

79. . Whenever any violation of this Consent Decree or of any applicable permit or any
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other event affecting Defendants’ performance under this Decree, or the performance of its

Facilities, may pose an immediate threat to the public health or welfare or the enviromneht-,

Defendants shall notify EPA and the relevant State orally or by electronic or facsimile transmission

as soon as possible, but no later than 24 hours after Defendants first knew of the violation or event. -

This procedure is in addition to the requireménts_set forth in the preceding Paragraph.

80. Al reporfs shall be submitted to the persons designate& in Seation XVI of this
Consent Decree (Notices). | | |

81.  Eachreport submitted by Defendants under this Section.shall__be signéd by an official
of the submitting party and include the following certification:

I certify under penalty of law that this document and all attachments
were prepared under my direction or supervision in accordance with a
system designed to assure that qualified personnel properly gather
and evaluate the information submitted. Based on my inquiry of the
person or persons who manage the system, or those persons directly
responsible for gathering the information, the information submitted
is, to the best of my knowledge and belief, true, accurate, and
complete. I am aware that there are significant penalties for
submitting false information, including the possibility of fine and
imprisonment for knowing violations.

This certification requirement does not apply to emergency or similar notifications where

compliance would be impractical.

82.  The reporting requirements of this Consent Decree do not relieve Defendants of any
reporting obligation required. by the Act or implemehting regulations, or by any other fecierai, state,
or local law, regulation, permit, or other requirement. |

83.  Any information provided purs_aant to this Consent Decrea rhay be used by the United
States hl_aay proceeding to enforce the provisions of this Consent Decreerand a.s. otherwise permitted

by law.
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X. STIPULATED PENALTIES

84.  Defendants shall be liable for stipulated penalties to the United States and the States
for violations as specified below, unléss excused under Section X1 (Fprce Majeufc). A violaﬁon
inciudes failing to perform any obligation required by the terms of this Decree, including any work
plan or schedule approved under this Decree, according to all applicable requirements of this Decree |
and within the specified time schedules established by or approved under this Decree.

85. Stipulated penalties under .this Section shall begin to accrue on the Day after
performance is due or on the Day a violation occurs, whichever is applicable, and shall continue to
accrue vntil performance is satisfactorily completed or until the violation ceases. If performance is
satisfactorily completed, or if a violation ceases on a Saturday, Sunday, or federal hdliday, the date
of completion of performance and the date that the violation ceases shall be considered to be the date
of actual completion or cessation, rather than the following business day. Stipulated penalties shall
accrue simultaneously for separate violations of this Consent Decree.

86.  Any Plaintiff may in the unreviewable exercise of its discretion, reduce or waive
stipulated penalties otherwise due it under this Consent Decree.

87. Stipulated penalties shall continue to accrue as provided in Paragraph 85 during any
Dispute Resolution under Section XII, but need not be paid until the following:

a. If the dispute is resolved by agreefnent or by a decision of EPA or the States
that is not appealed to the Court, Defendants shall pay accrued penalties determined to be owing,
together with interest, to the United States and the States within 30 Days of the effective date of the
agreement or the receipt of EPA’s or the States® decision or order.

b. If the dispute is appealed to the Court and the United States or the States

prevail in whole or in part, Defendants shall pay all accrued penalties determined by the Court to be
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oWing, together with interest, to the United Stétes and the States within 60 Délys of repeiving the
Court’s decision or order, except as provided in subparagraph (c), below. :

c. If any Part’y appeals the Court’s decision, Defendants shall pay all accrued
penalties determined to be owing,. together with interest, within 15 Déys of receiving the final
appellate court decision.

88.  If Defendants fail to pay stipulated penalties according to the terms of this Consent
becree, Defendants shall be liable for interest on such penalties, as provided for in 28 U.S.C. § 1961,
accruing as of the date payment became due. Nothing in this Paragraph shall be construed to limit
the United States or the States from seeking any remedy otherwise provided by law for Defendants’
failure to pay any stipulated penalties.

89.  Subject to the provisions of Section XIV of this Consent Decree (Effect of
Settlement/Reservation of Rights), the stipulated penalties provided for in this Consent Decree shall
be in addition to any other rights, remedies, or sanctions available to the United States or the States
for Defendants’ violation of this Conéent Decree or applicable law. Where a violation of this
Consent Decree is also a violation of -relevaﬁt statutory or regulatory requirements, Defendants shall
be allowed a credit, for any stipulated penalties paid, against any statutory penalties imposed for

such violation.

90.  Non-Compliance with Consent Decree. The following stipulated penalties shall
accrue per violation per Day for each violation of any requirement of Section V (Civil Penalty);
Section VI (Compliance Requirements); Section VII (Injunctive Relief); Section VI (Selenium
Injunctive Relief); and Section XII (Information Collection and Retention) of this Consent Decree,

except as otherwise provided in Paragraphs 95-97:
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Penalty Per Violation Per Day - Period of Noncompliance
$1,000 per Day or portion thereof 1st through 14th Day
$2,500 per Day or portion thereof 15th through 30th Day . .
$4,500 per Day or portion thereof : 31st Day and beyond

© 9. Non-Compliance with Rep orﬁng Requirements. The following stipulated penalties
shall accrue per violation per Day foreach violation of the Reporting Requireménts under Section
IX of this Consent Decree:

Penalty Per Violation Per Dav Period of Noncompliance

$250 per Day or portion thereof 1st through 14th Day
$500 per Day or portion thereof 15th through 30th Day
$1,250 per Day or portion thereof 31st Day and beyond

92. Defendants shall pay any stipulated penalty pursuant to Paragraphs 90 and 91 to the
United States and the States within 30 Days of receiving a written demand by any Plaintiff. The
Plaintiff making a demand for payment of a stipulated penalty shail simultangously send a copy of
* the demand to the other.

93.  Defendants shall pay fifty percent of any stipulated penalty pursuant to Paragraphs 90
and 91 to the United States, forty-six pel_'c'e'nt to West Virginia, and four percent to Kentucky.

94.  Defendants shall pay stipulated penalties owing to the United States pursuant to
Paragraphs 90 and 91 in the manner set forth in Paragraph 15 and with the confirmation notices and
transmittal letter information required by Paragraph 15, except that the transmittal letter shall state

“that the payment is for stipulated penalties and shall state for which violation(s) the penalties are
beingpaid. Defendants shall pay stipulated penalties owing to the States pursuant to Paragraphs 90
and 91 in the manner set forth in .Paragrapl.xs 16 and 17 and with the confirmation notice required by
Paragraphs 16 and 17, except that the .notice shall state that the payment is for stipulated penalties
and shall state for which violation(s) the penalties are being paid.

95, Non-Compliance with NPDES Permit Limits. The following stipulated penalties
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shall accrue for each Effluent Limit Violation that occurs at one of Defendants’ Facilities after the_

Effective Date of this Consent Decree:

Per Daily Violation -7 Period of Noncompliance -
$1,000. : 1" Daily Violation; Category 1 Daily V101at10n
$2,500 Category 2 Daily Violation '
- 85,000 ' Category 3 Daily Violation; Category 4 Daﬂy
: Violation
--$10,000 Category 4 Daily Vlolation pursuant to Paragraph .
55(a)(v)
‘Per Monthly Violation : _ Period of Noncompliance
$2,000 Category 1 Monthly Violation
$5,000 ' . Category 2 Monthly Violation
$10,000 ‘Category 3 Monthly Violation; Category 4 Monthly
' . ' Violation
$20,000 _ - Category 4 Monthly Violation pursuant to
- Paragraph 55(b)}v)

96.  Non-Compliance with Selenium Interim Effluent Levels: The following

stipulated penalties shall accrue for each exceedance of the interim effluent levels for selenium
.set forth in Paragraph 65.

Per Exceedance of Daily Mafcimum Interim Level: $1,000
Per Exceedance of Monthly Average Interim Level: $2,000

97.  Non-Compliance with Selenium Limits: The following stipulated penalties shall

accrue for each violation of a Selenium Limit after the Selenium Compliance Deadline:

Per Exceedance of Daily Maximum Selenium Limit: $7,500
- Per Exceedance of Monthly Average Selenium Limit: $15,000

98.  Defendants shall péy all stipulated penalties due pursuant to Paragraphs 95-97 at the -
~end of the month following the end of each quarter (i.c., by April 30, July 31, October 31, and
January 31). Defendants shall pay fifty percent of stipulated penalties due pursuant to Paragraphs
- 9597 to the United States. Defendants shall pay the remaining amount .of stipulated penalties due

pursuant to Paragraph 95 to the State in which the effluent limit violation occurred, or to the United
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States if the violation occurred in the Commonwea]tﬁ of | Virginia. Defendant shall pay the
: remaining fifty perceﬁt of stipulated penalties due pursuant to Péragraphs. 96-97 to West Virgiﬁia.
99.  Defendants shall make payments to the Urllited' States for stipulated penalties due
pﬁrsuant to Paragraphs 95-97 .by FedWire Electronic Flll.lds: Transfer following thé p_rocedure
| speéiﬁe‘d in Paragraph 15, and_noticé of such payment shall be sent tﬁ EPA with Defendants’
quarterly reports required by Paragrapﬁ 75. Defendants shall make paﬁnents to the States following
the procedure specified in Paragraphs 16 and 17, and notice of such payment shall be sent to the.
States with Defendants® quarterly f_eports required by Paragraph 75.

XI. FORCE MAJEURE

100.  “Force Majeure,” for purposes of this Consent Decree, is defined as any event arising
from causes beyond the control of Defendants, of any entity controlled by Defendants, or of
Defendants’ contractors, that delays or prevents the performance of any obligation under this
‘Consent Decree despite Defendanﬁs’ best efforts to fulfill the obligation. The requiremenf that
Defendants exercise “best efforts to fulfill the obligation” includes using best efforts to anticipate
any potential Force Majeure event and best efforts to address the effects of any such event (a) as it is
occurring and (b) after it has occurred to ﬁrevent or minimize any resulting delay to the greatest
extent possible. “Force Majeure” does not include Defendants’ financial inability to perform any

obligation under this Consent Decree.

101. Ifany event occurs or has occurred that may delay the performance of any obligation
under this Consent Decree, whether or not caused by a Force Majeure event, Defendants shall
provide notice orally or by electronic or facsimile transmissién to EPA and the States within 72

hours of when Defendants first knew that the event mighf cause a delay. Within 7 Days thereafter,

Defendants shall provide in writing to EPA and the States an explanation and description of the
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rea_sbns for the delay; the anticipated duration of the delay; all actidns taken or to be taken to prevent
~or minimize the. délay; a schedl.i_le fér implementation of any l;neasure.s to be taken to pfevent ér )
mitigate the delay or the effect of the delay; Defendants’ rationale for attributing such &ela'y toa
- F orcé Majeure event if it intends té assert such a cIaini; and a statement as to whether, in thé oﬁinion
of Défe_:ndants, such event may cause or contribute to an ehdangerrﬁent to public health, welfgre or
fhe e.nvironment.. Defendants shall include with any notice all available documentation Supporting.
' th¢ claim that the delay was’ attributable to a Force Majeufe. Fai]ure to comply with the above
requirements shall preclude Defeﬁdants from asserting aﬁy claim of Force Majeure for that event for
the period of time of such failure to comply, and for any additional delay caused by such failure.
Defendants shall be deemed to know of any circumstance of which Defendants, any entity controlied
. by Defendants, or Defendants” contractors knew or should have known.

102. IfEPA, after areasonable opbortunity for review and comment by the States, agrees
that the delay or anticipated delay is attributable to a Force Majeure event, the time for performance
of the obligations under this Consent Decree that are affected by the Force Majeuré event will be
extended by EPA, after a reasonable opportunity for review and comment by the States, for such
 time as s necessary to complete those obligations. An extensioﬁ of the time for performance of 1;he
obligations affected by the Force Majeure event shall not, of itself, exfend the time for performance
of any other obligation. EPA will notify Defendants in writing of the length of the extension, if any,
for performance of the obligations affected by the Force Majeure event.

- 103.  If EPA, after a reasonable opportunity for .review and comment by the States, does
not agree that the deiéy or anticipated delay has been or will beICaL.lsed by a Force Majeure event,
EPA will notify Defendants in writing of its decision.

104. If Defendants elect to invoke the dispute resolution pro'cedures set forth in Section
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XII (Dispute Resolution) in résponse to EPA’s determin_ation in Pé.ragraph 103, it shall do so ﬁo latef |
~ than 20 Days aftér rebeipt_of EPA's notice. I_ﬁ anf such proceediﬁg, Defendants shall have the
burden of demonstrating by a preponderance of the evidence tha‘.t the delay or anticipated delay has
been or will be .caused by a Force Majeure: event; -t.hat. the duration of the delay lor_ the extension
sought was or will be Wari‘anfed under the circumstances, that best efforts were exercised to avoid
and mitigate the effects of the delay, and that Defendants: complied with the requirements of
Paragraphs 100 and 101, above. If Defendants carry this burdén, the delay at issue shall be deemed
not to be a violation of-the affected obligation of this Consent Decree identified to EPA land the
Coqrt. |

XII. DISPUTE RESOLUTION

105. Unless otherwise expressly provided for in this Consent Decree, the Dispute
~ Resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising
under or with réspect to this Consent Decree. Defendants’ failure to seek resolution of a dispute
under this Section shall preclude Defendants from raising any such issue as a defense to an action by
the United States or the States to enforce any obligation of Defendants arising under this Decree.

106. Informal Dispute Resolution. Any dispute subject to Dispute Resolution under this

“Consent Decree shall first be the subject of informal negotiations. The dispute shall be considered to
have arisen when Defendants send the United States and the States a written Notice of Dispute. .The,
- Notice of Dispute shall state clearly the matter in dispute. The period of informal negoﬁations shall
not exceed 30 Days from the date the dispute arises, unless that period is modified by written
agreement. If the Parties cannot resolve a dispute by informal negotiations, then the poéition

advanced by the United States, after consultation with the States, shall be considered binding unless, -

within 15 Days after the conclusion of the informal negotiation period, Defendants invoke formal
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dispute resolution procedures as set forth below.

107. Formal Dispute Resolution. Defendants shall invoke formal dispute resolution

o procedures, within the time period provided in thé preceding Paragraph, by serving on the United

- States and the States a Wi'itteﬁ Statement of Position regardiﬁg the matter in di,épute. The S_tatement

of Position shall include, But need not be limited to, any factual data, analysis, or opinion supporting
Defendants’ posiﬁon and.any supporting documentaﬁon relied upon by Defendants.

108.  The United Stétes shall serve its Statement of Position within 45 Days of receipt of
Defendants’ Statement of Position; The United States’ Statement of Position shall include, but need '
not be limited to, any factual data, analysis, or opinion supporting that position and any supporting
documentation relied upon by thé United States, and shall be developed in consultation with the
States. The United States’ Statement of Position shall be binding on Defendants, unless Defendants
file a motion for judicial review of the dispute in accordance with Paragraph 110.

109. Anadministrative record of the dispute shall be maintained by EPA and shall contain
all Statements of Position, including supporting documentation, submitted pursuant to this Section.

110. Defendants may seek judicial review of the disputé by filing with the Court and
serving on the United States and the States, in accordance with Section X VI of this Consent Decree
(Notices), a motion requesting judicial resolution of the dispute. The motion must be ﬁie.d within 20
Days of receipt of the United States’ Statement of Position pursuant to Paragraph 108. The motion
shall contain a written statement of Defendants’ position on the matter in dispute, including aﬁy
supporting factual data, analysis, opinion, or documentation, and shall set forth the relief requested
and any schedule within which the dispute must be resolved for orderly implementatipﬁ of this
Consent Decree.

111. The United: States and/or the States shall respond to Defendants” motion within the
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time period allowed by the Local Rules of this Court. Defendants may file areply memoi'andum, to

the extent permitted by the Local Rules. -

112. - Standard of Review

a. Displﬁes Concerning Matters Accérded Réco'r.d.RevieW. Excep& as o_ther'wise
provided in this Consent Decree, in any diépute brought under Paragraph 107 pertaiping to the
adequacy or appropriateness of plans, procedﬁres to implemehf plans, schedules or any other items
requiring approval by EPA under this Consent Decree; the adeciuacy of the perfonnance. of work
undertaken pursuant to this Consent Decree; and all other disputes that are accorded review on the
administrative record under épplicable pfinciples of administrative law, Defendants shall have the
burden of demonstrating, based on the administrative record, tha_t the position of the United States is
arbitrary and capricious or. otherwise not in accordance with law.

b. Other Disp. utes. Except as otherwise proifided in this Consent Decree, in any
other dispute brought under Paragraph 107, Defendants shall bear the burden of demonstrating that
its position fulfills the terms, cbnditions, requirements, and objectiﬁes of this Consent Decree. -

113.  The invocation of Dispute Resolution procedures under this Section shall not, by
itself, extend, postpone, or affect in any way any obligation of Defendants under this Consent
- Decree, unless and until final resolution of the dispute so ﬁrovides. Stipulated penalties with respect
to the disputed matter shall continue to accrue from the first Day of noncompliance, but pa&mént_'
shall be stayed pending resolution of the dispute as provided in Paragraph 87. If Defendants do not
prevail on the disputed ié.sue, stipulated penalties shall be assessed and paid as provided in Séction X
(Stipulated Penalties). . |

XIII. INFORMATION COLLECTION AND RETENTION

114.  The United States, the States, and their designated representatives, including
46 |
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attomeys,'contréctors, aﬁd consultants, shall have the right of entry onto aﬁy propeﬁy under the
ownership or control of the Dcfeﬁdants, at all reasonable times, upon presentation of cre_denﬁals,_to:

a. | monitor tﬁe progress of activities required under this Consent Decree_; |

b. verify any data-or information.submitted to the United States iﬁ accordance
with the terms of this Conseﬁt Decree; |

c. obtain sample.s and, upon request, spl.its of any samples taken by Defendants
or its representatives, contractbrs, ot consultants relating to Defendants’ complia.nce with th_is
Consent Decree; |

d. obtain documentary evidence, including photo graphs and similar data
relating to Defendants’ _compliance with this Conseht.Decree; and

€. assess Defendants’ compliance with this Consent Decree.

115.  Upon request, Defendants shall ﬁrovide EPA and the States or their authorized
representatives splits of any samples taken by Defendants felating to the Facilities’ compliance with
this Consent Decree. Upon request, EPA and the States shall provide Defendants splits of any
~ samples taken by EPA or the States.

116.  Until three years after the termination of this Consent Decree, Defendants shall retain,
and shall instruct its contractors and agents to preserve, all non-identical copies of all docufnents,
- records, or other information (including documents, records, or other information in electronic form)
in its or its contractors’ or._agents’ possession or control; or that come into its .or its contractors’ or -
agents’ possession or confrol, and that rélate in any marme.r to Defendants’ performance of its
obligations under this Consent Decree. The foregoing may b_’e maintained eiectronically;_ -:This ,
information-retention requirement shall apply regardless of any contrary corporate or institutional

- policies or procedures. At any time during this information-retention period, upon request by the
47
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United States or the States, Defendants shall _pfovide c.opie.s of any non—privil_eged documents,
records, or other infoﬁnétion required to be maintained ﬁndef this Paragraph. |

117. At the .co_nclusion of the informationfretenfion period provided in the pfecedihg
' Paragraph, Defendants shall notify the United Statés and fhe States at leasf 60 Days 'prior.to the
ciestrucfion of any documénts,_ records, or other information subject to the requirements of the
preceding Paragraph aﬁd, upon request by the United Statés or the States, Defendants shall deliver
cbpies of any such non-privileged documents, records, or other information to EPA or thé States.
After the expiration of the 60-Day period identified.in this P_araéraph, Defendants’ obligationé with
| respect to document retention under this Decree shall terminate and Defendants shall be entitled to
reinstate the application of its standard document retention policies.

118. Defendants may assert that information required to be provided to the United States
or the States under Paragraphs 116 and 117 of this Decree is privileged under the attorney-client
privilege or any other privilege recognized by federal Jaw. If Defendants assert such é privjlege,
they shall provide the following: (a) the title of the document, record, or information; (b) the date of
the document, record, or information; (¢) the name and title of each author of the docum.ent, record,
or information; {(d) the namé and title of each addressee a;nd. recipient; (¢) a description of the subject
of the document, record, or information; and (f) the privilegé asserted by Defendants. However, no
documents, records, .or other information required to be created or generated pursuant {o the
requirements of this Consent Decree shall be withheld on grounds of privilege.

119.  Defendants may assert that information provided to the United States or the States
under this Decree is protected as Confidential Business Information (“CBT”) by following the
prbcédures set forth in 4(}. C.F R.Part 2; Kentucky Revised Statutes § 224.10-210, or W. Va. Code.§

29B-1-4(a)(1), as applicable. The United States, Kentucky, and West Virginia will treat such
' : 48 :
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materials in accordance with the applicable federél or state CBI regulations. .
120. This Consent Decree iﬁ no way lin;its or affects any right of eni:ry and iﬁspection, or
any right to obtain information, held by the Unitéd States..of the States pursuant fo applicable federal
or state laws, regulati.ons, or permits; nor does it limit or affect any ciuty of obligation o.f Def_endants
to méintain documents, records, or other information imposed by applicable federal Qf gtate laws,

regulations, or permits.

XIV. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS

121.  This Consent Decree resolves the civil claims of the United Stateé aﬁd the States for
the violations alleged in the Complaint filed in this action.

122.  The Unite’d States and the States reserve all .legal and equitable remedies available to
enforce the provisions of this Consent Decree, except as expressly stated in Paragraph 121. This
Consent Decree shall not be construed to limit the rights of the United States or the States to obtain
penalties or injunctive relief under the Act or implementing regulations (including, but not limited
1o, penalties or injunctiife relief for violations of any permit limit for selenium discharges, including
discharges from NPDES peﬁnit No. WV1003763, Outlet 002), or under other federal or state laws,
regulations, or permit conditions, except as expre.ssly specified in Paragraph 121.

123. Inany subsequent administrative or judicial proceeding initiated by the United States
or the States for injunctive relief, civil penalties, or other appropriate relie.f reléting to the-
Defendants’ violations, Defendants shall not assert, and may not maintain, any defense or claim
based upon the principles of waiver, res judiéata,_ collateral estoppel, issue preclusion, claim
preclusion, claim-splitting, or other defenses based updn any contention that the ;:Iairns raised by the
- United States or the States in the subsequent proceeding were or should have been_brought in the

instant case, except Withlrespect to claims that have been specifically resolved pursuant to Paragraph
' 49
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121 of this Seétion.

124. This Consent Decree is not a permit, or a modification of any permit, under any
federal, étate, or local Iawé or regulations. Defendants are responsible for achicviné and maintaining
complete compliance with all applicablé fede.ral, state, and Jocal laws, reguiatiéns, and pe_rmits; and
Defendants’ compliahce with this Consent Decree sﬁal] be no defense to any action commenced
pursuant to any'such_laws, regulations, or permits, exﬁept as set forth herein. Thc United States and
the States do not, by.t:heir consent to the entry of this .Consent Decree, warrant or aver in any manner
that Defendants” compliance with any aspect of this Consent Decree shall result in compliance with
provisions of the Act, 33 U.S.C. § 1311, et seq., or with any other provisions of federal, state, or
local laws, regulatiohs, or permits. Application fcﬁ* construction grants, State Revolving Loan
Funds, or any othér grants or loans, or other delays caused by inadequate Facility planning or plans
and épeciﬁcations on the part of Defendants shall not be cause for extension of any required
compliance date in this Consent Decree.

125 This Consent Decree does not limit or affect the rights of Defendants or of the United
States or the States against any third parties, nc;t party to this Consent Decree, nor does it limit the
rights of third parties, not party to this Consent Decree, against Defendants, except as otherwise
provided by law. |

126. This Consent Decree shall not be construed to create rights in, or grént any cause of
action to, any third party not party to this Consent Decree.

-127. By tﬁe exgcution of this Consent Decree, Defendants release and shall hqld harmless
the United States and the States, their instrumentalities, agents, and employees, in their official and
- personal capaciti.es, of any and all liability or claims arising out of or otherwise related to the

negotiations leading to this Consent Decree and all matters contained therein.
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XV. COSTS

128. The Parties shall bear their own costs of this action, including attdmeys" fees, except
that the United States and the States shall be enfcitled to collect the costs (including attofneys* fees)-
incurred in any action hecessary to collect any portion of the civil penalty or any stipuléted penalties
due but not paid by Defendants. |

XVI. NOTICES

129. Unleés otherwise specified herein, whenever notifications, submiésioné, reports, or
communicaﬁbn’s. are required by this Consent Decree, they shall be made in writing and addressed as
follows:

To the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U1.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

Re: DOJ No. 90-5-1-1-09476/1

To EPA:

Director, Office of Civil Enforcement
U.S. Environmental Protection Agency
Ariel Rios Building, 2241A

1200 Pennsylvania Ave., N.W.
Washington, D.C. 20460

NPDES Enforcement Branch Chief
U.S. EPA Region ITI

1650 Arch Street, 3WP42
Philadelphia, PA 19103

Yvette C. Roundtree

Senior Assistant Regional Counsel
U.S. EPA, Region 111, 3RC20
1650 Arch Street

Philadelphia, PA 19103
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To the State of West Virginia

Chief Inspector, Environmental Enforcement

West Vlrglma Department of Environmental Protectlon
601 57" Street, SE

Charleston, WV 25304

Director, Division of Mining and Reclamatio'n_ '

West Virginia Department of Environmental Protection
601 57 Street, SE

Charleston, WV 25304

Chief, Office of Legal Services

West Virginia Department of Environmental Protection
601 57™ Street, SE

Charleston, WV 25304

To the Commeonwealth of Kentucky

Paul Rothman

Kentucky Department for Natural Resources
2 Hudson Hollow

Frankfort, KY 40601

Peter Goodman |
Kentucky Division of Water
200 Fair Oaks
Frankfort, KY 40601
To Defendants:
Arch Coal, Inc.
Attention: General Counsel
One City Place Drive, Ste. 300
St. Louis, Missouri 63141
130. Any Party may, by written ndtice'to the other Parties, change its designated notice
recipient or notice address provided above.

131. Notices submitted pursuant to this Section shall be deemed submitted upon mailing,

unless otherwise provided in this Consent Decree or by mutual agreement of the Parties in writing.
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XVIl. EFFECTIVE DATE
132.  The Effective Date of this Cons:ent Decree shall be the date upon which this Consent
Decr@e-is entered by the Court or a motion to enter this Consent Decree is g_ranfed, whichever occurs

first, as recorded on the Court’s docket.

XVIII. RETENTION OF JURISDICTION
133.  The Court shall retain jurfsd-iéti'on'-over this case until termination of this Consent
Decree, for the purpose of resolving disputes afising under this Decrée or éntering orders modifying
tlﬁs Decree, pursuant to Sections XII (Dispute Resolution) or X1X (Modiﬁcation) or effectuatingor
enforcing compliance with the terms of thié'Deéree.

XIX. MODIFICATION

134. The terms of this Consent Decree, including any attached appendices, may be |
modified only By a subseguent written agréement signed by all the Parties. Where the modification
constitutes a material change to this Decree, it shall be effective only upon approVal by the Court.
Deadline extensions of less than 45 days shall not be considered a mate.rial change to the Decree
" requiring Court approval.

135. . Any disputes concerning modiﬁcﬁtion of this Decree shall be resolved pursuant to
Section XII of this Decree (Dispute Resolutién); provided, howe\.fer, that, instead of the burden of
proof provided by Paragraph 112, the Party Se.eking | the modification bears the burden of
demonstrating that it is entitled to the requested modification in accordance with Federal Rule of
- Civil Procedure 60(b).

XX. TERMINATION

136.  After Defendants have completed the requirements of Paragraphs 30-41 (Complianée

Management System and CMS Audit) of this Decree and have thereafter maintained continuous
_ 7 s
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g sétisfactory- compliance With Section VI (Compliance Requiremen_fs), Section VII (Injunctive
| ' Rélief), and Section IX (Reporting Requirementé) of thié Consent.Decree fora périod of four yélaré;
have cémpleted the requirementé of Section VIII (Selenium Injunctive Relief); and have paid the
civil penalty and any accrued stip-ulate.d.pena_lties as required By this Consent Decree, Defendants
: niay .s'erve upon the United States and the States a Request for Te@ination, stating that Defendants
| h..ave satisﬁéd those requirements, _togethér with all necessafy suppofti_ng docuﬁlentation. '
| 137. Following receipt by _thé United Statés and the States .of' Defendants’ Requgst for
Termination, the Parties shall confer informally concerning the Reque.st and any disagreement that
the Parties may have as to whether Defendants have satisfactorily complied with the requirements
for termination of this Coﬂsent Decree. If the United States, after conéultation with the Stafes,
agrees that the Decree may be terminated, the Parties shall submit, for the Court’s approval, a joint
stipulation terminating the Decree. |
138. Ifthe United States, after consultation with the_States, does not agree that the Decree
may be terminated, Defendants may invoke Dispute Resolution under Section XII of this Decree.
However, Defendants Sha]-l not seek Dispute Resolution of any dispute regarding termination, under
Péragraph 107 of Section XII, until 30 Days after service of their Request for Termination.

XXI.. PUBLIC PARTICIPATION

139.  This Consent Decree shall be lodged with the C.ourt for a period of not less than 30 .
Days for public notice and comment in accordance with 28 C.F.R. § 50.7. The United States
reserves the right to withdraw or withhold its consenf if the comments régarding this Consent Decree
‘disclose facts or considerationusfindicating that this Consent Decree is inappropriate, improper; or
.inadequate. Defendants consent to entry of this Consent Decree without further notice and agree not

' to withdraw from or oppose entry of this Consent Decree by the Court or o challenge any provision
) _ o _ T o
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of the Decree, unless the United States has notified Defendants in writing that it no longer supports
- entry of the Decree.

XXIL 'SIGNATORIES/SERVICE :

140.  Each undersigned répreséntative of the Defendahts, thc_;:-As.sistant. Attorney General
for the Environment and Natural Resources Division of the Department of Justice, and the
undersigned representative of the States certifies that he or she is fuily'authorized to enter into the
terms ahd conditions of this Consent Decree and to execute and legally bind the Party he or she

' represents to this document.

141.  This Consent Décree may be signed in counterparts, and its validity shall not be

ché.lle_nged on that basis. Defendants agree to accept service of process by mail with respect to all

- matters arising under or relating to this Consent Decree and to waive the foﬁnal service requirements
set forth in Rules 4 and 5 of the Federal Rules of Civil Procedure and any.applicaBle Local Rules of
this Court including, but not limited to, service of a summons. |

XXIII. INTEGRATION

142.  This Consent Decree constitutes the final, complete, and exclusive agreement and
understanding among the Parties with respect to the settlement embod.ied in the Decree and
supersedes all prior agreements and understandings, whether oral or written, concerning the settle-
-ment. embodied herein. Other than deliverables that are subsequently submitted and approved
pursuant to this Decree, no other document, nor any representation, inducement, agreement,
understanding, or promise, constitutes any part of this Decree or the settlement it represents, nor
* shall if be used in construing the terms of this Decree.

XXIV. FINAL JUDGMENT

143.  Upon approval and entry of this Consent Decree by the Court, this Consent Decree
55 |
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 shall constitute a final judgment of the Court as to the United States, the' States, and Defendants.
- The Court finds that there is no just reason for delay and therefore enters this judgment as a final

judgment under Fed. R. Civ. P. 54 and 58.

' XXV. APPENDICES
144.  The following appendices are attache& to and part of this ansent Decree:
"Appendix A: Audit Protocol o |
* Appendix B: CMS Manual

Appendix C: Selenium Compliance Plan

SG ORDERED TH'IS. DAY OF ,2011.

United States District Judge -
Southern District of West Virginia
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' THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of Urnited States, etal. -
v, Arch Coal Inc., et al. . . S -

FOR THE UNITED STATES OF AMERICA

e ffpes, Mo

NACIA S. MORENO ~
Assistant Attorney General
Environment and Natural Resources Division

LAURA A. THOMS
BRITTA G. HINRICHSEN
Trial Attorneys '

- Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044

Daté: &I/SL)?;/[/ 5 /;WZZZ L/f'f /%[Mvmc/&/ww
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~“

-

THE UNDERSIGNED PARTIES enter into this Consent Decyes inthe matter of United States, et o, 7
. v. dreh Coal Inc., etal. .

FOR THE UNITED STATES OF AMERICA

R. BOOTH GOODWIN I
United States Attorney

£
by
5

Date: __ o\ )Qg; [ ' M’\ '
] ... GARYTTCATT
‘ ' Assistant United States Attorney
WYV State Bar Number 589
P.O.Box 1713
Charleston, WV 25326
Tel: 304-345-2200
- Fax: 304-347-5440

E-mail: gary.cali@usdoj.gov
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THE UNDERSIGNED PARTIES enter into tlus Consent Decree in the matter of Umz‘ed States,

et al. v. Arch Coal Inc., et al

- FOR THE UNITED STATES ENVIRONMENTAL

__PROT CTION AGENCY

(ot Wlto

@ GILES, Assistant Adxmmstrator

Ofﬁce s forcement and Compliance Assurance
U.S. Enwizbnmental Protection Agency
1200 Pennsylvania Ave., N.W,

Washington, D.C. 20460

Qs P Mosotons—

ADAM M. '.K‘llSTH\TER,(D)rector

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Ave., N.W.

Washington, D.C. 20460

MARK POLLBAS Director
Water Enforcemepft Division
Office of Civil Enforcement

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Ave., N.W. :

Washington, D.C. 20460

Al U fe—

MELISSA K. RAACK, Attorney Advisor

Water Enforcement Division '

Office of Civil Enforcement :
Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Ave., N.W.

Washington, D.C. 20460

59




Case 2:11-cv-00133 Document 2 Filed 03/01/11 Page 63 of 67 PagelD #: 127

THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of Umted States
et al v. Areh Coal Inc., et al,

FOR THE UNITED STATES ENVIRONMENTAL
~ PROTECTION AGENCY -

'/4_,&HAWN M. GARVl:I))
Regicnal Administrato
U.S. Environmental Protection Agency, Reglon I -
1650 Arch Street
Philadelphia, PA 19103-2029
215-814-2998
215-814-2901 (fax)

£RCIA E. MULKEY
Regional Counsel
U.S. Environmental Protectlon Agency, Reglcn I13
1650 Arch Street :
Philadelphia, PA 19103-2029
215-814-2650
215-814-2603 (fax)

%u,umﬁ‘ (P
S;ZE’I”TE C. ROUNDTREE

ior Ass:stant/ﬁegmnal Counsel
U.S. Envircnmental Protection Agency Region If1
1650 Arch Street '
Philadelphia, PA 19103-2029
215-814-2685
215-814-2603 (fax)
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United Stares,
etal v, Arch Coal fnc., et al.

FOR THE UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY

e A0
MARY J. WILKES _

Regional Counse! ,
United States Environmental Protection Agency,

Region 4
61 Forsyth Street
Atlanta, GA 30303
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THE UNDERSIGNED PARTIES enter into this Conscnt Dccrce in the mattcr of Umred Smres
et al. v. Arch Coal, Inc ef al. :

FOR THE WEST VIRGINLA DEPARTMENT OF
ENVIRONMENTAL PROTECTION

ﬂ/ T
AM. “FW” Pollack :

~-Senior Counsel

West Vuglnla Department of Enwronmental PTOtGCt]OIl
601 57® Strect, SE

Charleston, WV 23304 -
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THE UNDERSIGNED PARTIES enter m’co this Consent Decree in the matter of Umred States,
et al. v, Arch Coal, Inc., et al.

FOR KENTUCKY ENERGY AND ENVIRONMENT
CABINET

Dn? Leonard K. Peters, Secretary

Kentacky Energy and Environment Cabmct

awnw{i AN

C. Michael Haines, General Counsel
Kentucky Energy and Environment Cabinet
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- THE UNDERSIGNED PARTIES enter into this Cansent Decree in the matter of Umred States, o

etal v Arch Codl, Inc., etal.

FOR DEFENDANTS ARCH COAL, INC., COAL

© MAC, INC., MINGO LOGAN COAL COMPANY,

LONE MOUNTAIN PROCESSING, INC., and
CUMBERLAND RIVER COAL COMPANY .

- {;ffaf ) ««/Z@wr‘i-— -

President, Eastern Operations
Arch Coal, Inc.
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APPENDIX A
AUDIT PROTOCOL

Arch Coal, Inc. (ACI) has retained the services of a compliance management system (CMS) Consuitant to
assist with development and implementation of the CMS. A CMS Auditor will also be contracted to
perform a CMS Audit in accordance with the provisions of the Consent Decree. ACI will bear the costs
associated with the CMS Consultant and CMS Auditor, cooperate fully with the CMS Consultant and
CMS Auditor, and provide both with access to relevant records, employees, contractors, and facilities that
each deems reasonably necessary to effectlvely perform their duties as set forth in the Consent Decree and
this Appendix.

Capitalized terms within this Appendix shall have the same meaning ascribed to them in the Consent
Decree, unless otherwise indicated.

1. CMS Consulﬁmt

ACI has retained the services of EnviroGroup Limited as a CMS Consultant. If at any time ACI seeks to
replace the CMS Consultant, the procedures contained in Paragraph 32 of the Consent Decree will be
followed. '

The CMS Consultant will continue to provide assistance with the development, implementation, training,
auditing, and refinement of the CMS Manual and Environmental Operating Procedures (EOPs) for the
ACI operations. '

2. CMS Auditor

ACI will retain the services of a CMS Auditor as described in Paragraphs 36 and 37 of the CD. The CMS
Auditor will be responsible for conducting the duties outlined in Paragraph 38 of the CD.

The contract between ACI and the CMS Auditor will specify the following duties:

a.} The CMS Audit will evaluate the adequacy of CMS implementation relative to the CMS Manual
and identify areas of concern, from top management down, throughout each major organization
unit with responsibilities under the CMS Manual. The CMS Audit shall determine the following:

i. . To what extent the system, subsystem, program, or task has been implemented, and is being
maintained; '
ii. The adequacy of each Facility’s internal self-assessment procedures for programs and tasks
composing the CMS; :
. Whether ACI is effectively communicating Applicable Law requlrements 1o affected parts
of the organization, or those working on behalf of the organization; and

_ iv. Whether there are deviations from ACI’s written requirements or procedures.

b.) Within 30 Days following completion of the CMS Audit, the CMS Auditor shall develop and
submit a draft CMS Audit Report to the ACI Corporate Director, Environmental Affairs. The
final CMS Audit Report shall be submitted by the CMS Auditor to EPA, the State where the
operation audited is located and the ACI Corporate Director, Environmental Affairs within 45
Days following the completion of the CMS Audit.
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3. Audit Protocol

The following sections define the CMS Audit schedule and duration, audit prbce.s-s information that wi]l:
be available to the CMS Audltor(s) guldehnes for conductmg site staff interviews, and CMS Auditor
quahﬁcatlons

31 CMS Audit Schedule and Duration

A proposed schedule will be distributed at least two weeks before the anticipated CMS Audit dates to
assure essential staff and information will be available. It may be necessary to adjust the audit schedule
to accommodate previous commitments or the unavailability of site staff. The anticipated duration of the
audit at each Facility will be specified in the schedule, '

3.2 CMS Audit Process

The CMS Audit involves four main steps, as described below.

a.)

b.)

c.)

d.)

Planning — Prior to the CMS Audit, an outline or questionnaire will be drafted and forwarded to
the operation approximately four (4) weeks in advance of the site visit. The outline/questionnaire
will identify those areas of the-operation to be examined and the records to be reviewed. The
purpose of this is to ensure that pertinent information and key personnel are available at the fime
of the Audit.
Site Visit — A site visit to the operations will be conducted as part of the CMS Audit to evaluate
how well CMS practices are being implemented in the field. The site visit will involve a
combination of a site tour, personnel interviews of site staff and contractors involved with the
CMS or environmental programs, and a records review. '
Reporting — Non-conformances with the CMS identified during the site visit will be disclosed at
the time the non-conformance is discovered and will also be reported at a close-out meeting and
summarized in a draft report. The CMS Audit Report will contain:

i.. A summary of the Audit process, including any obstacles encountered;

ii. Detailed Audit Findings, including the basis for each finding and each area of concern

identified;

iii. Identification of any Audit Findings corrected or areas of concern addressed during the
audit; and :

iv. A certification that the CMS Audit was conducted in accordance with the provisions of the
Consent Decree.

Audit Follow-Up — Within 60 Days of receiving the final CMS Audit Report, ACI will submit to
EPA and the State for review and approval a report responding to the Audit Findings and areas of
concern identified in the CMS Audit Report and providing an action plan for expeditiously
coming into full conformance with the provisions in the CMS Manual (the “Audit Response and
Action Plan™). The Audit Response and Action Plan shall be developed in consultation with the
CMS Consultant, and shall include the CMS Consultant’s recommendations as to (i) whether
further improvements should be made to the CMS, CMS Manual, and/or EOPs; and (ii) how to
resolve any area of concern ot otherwise achieve full implementation of the CMS Manual. The
Audit Response and Action Plan shall include the result of any investigations, specific
deliverables, responsibility assignments, and an implementation schedule for the identified
actions and measures, including those that may have already been completed.
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3.3 ' Documentation Eligible for CMS Audit

The following information will be available to the CMS Auditor to the extent.it is available at the ACIL-
operatlons for the period January 1, 2008 to the present time.
. Natmnal Pollutant Discharge Elimination System (NPDES) mformatlon

(o]

O 0 0 0 O 0

C

NPDES Permits, Modlﬁcatlons Revigions, & Renewals

Discharge Monitoring Reports (DMRs)

Correspondence with agencies regarding NPDES permitting and comphance
Certified laboratory sheets for NPDES samples

Field data for NPFDES samples - -

Water sampling calibration records :
NPDES violations, orders to comply, cessation orders, and other comphance notices
Existing spreadsheet summaries of NPDES data and exceedances

e CMS Information

C

O

o 0 0O 0O 0 0 0O ©

Environmental Policy

CMS Manual _

Management System Procedures (MSP)
Minimum Requirements

Best Practice Guidance (BPG)
Environmental Operating Procedures (EOP)
Work Practices (WP)

Management Review reports

Training Materials

Training Records

¢ (Consent Decree Information

e}

(e}

Initial Treatment System Audit reports prepared pursuant to Paragraph 42 of the Consent
Decree -

Outlet Inspection Checklists reports prepared pursuant to Paragraph 43 of the Consent
Decree :

Internal Audit Reports prepared pursuant to Paragraph 44 of the Consent Decree
Third-Party Enwronmental Audit Reports pursuant to Paragraph 45 of the Consent
Decree :

Audit Database created pursuant to Paragraph 46 of the Consent Decree

NPDES Violations Database created pursuant to Paragraph 50 of the Consent Decreg;
and :

Third-Party Consultant reports for Category 4 violations.

3.4 Staff Interviews

Interviews. may include, but not be limited to, representatives of the operations staff, contractors, site
management, and ACI Corporate Environmental professionals involved with implementation of the CMS.
At least one representative from each of these groups will typically be interviewed at each operation.
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4, CMS Auditor Quallficatlons _

“Auditors performmg the CMS Audit wﬂi have appropnate quahﬁcatwns in accordance with the
provisions of Paragraph 36 of the Consent Decree.

Team Leader —Responsible for scheduling and planning the Audlt compiling the appropriate

' team, and for submitting the Facility questionnaire or list to the site prior to the visit. The Team

Leader is also responsible for leading the site visit, preparing the CMS Audit Report and findings,
submitting the draft CMS Audit Report to the ACI Corporate Ditector, Environmental Affairs
within 30 Days following the completion of the CMS Audit as well as transmitting the final CMS
Audit Report to EPA, State where the andited operation is located and the ACI Corporate
Director, Environmental Affairs within 45 Days following completion of the CMS Audit.

Team Members --Responsible for participating in the assessments and for reviewing those areas
assigned by the Team Leader. Also responsible for identifying, summarizing, documenting and
communicating findings/observations to the Team Leader. '
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- 1.0 INTRODUCTION

Arch Coal, Inc. has developed a Compliance Management System (CMS) applicable to its operating
subsidiaries. Unless otherwise indicated, the operating subsidiaries are cumulatively referred to
herein as “ACL” This manual describes the various components of the CMS. '

1.1  Purpose and Scope

The CMS is designed to assist the operations in understanding the full nature and extent of
mandatory compliance with applicable requirements specified in pertinent environmental _
regulations, permits, licenses, authorizations, and other approvals, stipulations or agreements. The
CMS standardizes and formalizes the practices and programs used to maintain, track and improve
environmental performance.

This CMS Manual contains references to other documents that may be used to assure compliance
including: Management System Procedures, Minimum Requirements, Best Practice Guidance,
Environmental Operating Procedures, Work Practices, Forms, Templates, Schedules, Calendars,
Flow Diagrams and other forms of guidance or reference materials, as appropriate. It is anticipated
that this CMS Manual and other elements of this program will be refined and modified, when
necessary, for continued improvement of the system. In the event of a conflict, the requirements in
applicable authorizations, permits, regulations, and laws will prevail over the CMS Manual,
Management System Procedures, Minimum Requirements, Best Practice Guidance, Environmental
Operating Procedures, and Work Practices. k

2.0 The Compliance Management System (CMS)

This section of the CMS Manual provides background information and defines the nature of the
CMS relative to applicable environmental requirements.

2.1  Environmental Policy

ACT has published an Environmental Policy as stated in Appendix 1. The ACI Environmental
Policy can be communicated to employees through training and the company Intranet.

2.2  Planning
2.2.1 Eanvironmental Aspects

The environmental aspects considered by ACT for the purposes of planning its CMS are associated
with those activities identified in applicable National Environmental Policy Act (NEPA)
documents, Surface Mining Control and Reclamation Act (SMCRA) permits, Spill Prevention
Control and Countermeasure (SPCC) Plans and other existing approvals, authorizations or
programs. S : '
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2.2.2 Legal and Other Requirements

The CMS provides a framework for defining the various legal and other requirements pertaining to
environmental compliance at the operations. The CMS functions to assist in ensuring compliance
with environmental permits, approvals, authorizations, licenses, and applicable regulatory '
requirements. ACI has developed a list itemizing those environmental programs that may apply to
the various operations, recognizing that applicability and specific requirements differ between the
operations, regions and states. The major environmental regulatory programs that may be
applicable are listed in Section 2.2.2.1. Any other applicable environmental permits, approvals,
authorizations, licenses, and regulatory requirements will also be identified for each operation.

The individual operations are responsible for developing and maintaining a comprehensive list of
applicable environmental permits, approvals, authorizations, licenses, and pertinent regulatory
requirements. A system for identifying permit conditions, stipulations, commitments and other
applicable requirements is prepared by each operation to ensure required activities are conducted,
- implemented, and/or reported. In those instances where the permit applications submitted under
certain programs form a part of the ultimate permit, those applications are examined for important
information pertaining to compliance and a summary is developed of applicable limitations.

2.2.2.1 Legal Requirements

" Clean Water Act (CWA)
" Clean Air Act (CAA)
Safe Drinking Water Act (SDWA)
Emergency Planning and Community Right to Know Act (EPCRA)
Resource Conservation & Recovery Act (RCRA)
Toxic Substances Control Act (TSCA)
« Comprehensive Environmental Response, Compensation and Liabilities Act (CERCLA)
s Surface Mining Control and Reclamation Act (SMCRA)

* & & » @

2222 Other Programs

A number of environmental programs have been implemented voluntarily to communicate and
improve environmental performance within the organization. Some of these programs are intended
to address existing and evolving regulatory requirements. These programs may include those
activities associated with compiling the following:

e Coal Slurry Impoundments, Refuse Piles, Embankments & Dams Assessments
o Pollution Legal Liability Insurance Information
¢ Management System Procedures, Minimum Requirements, Best Practice Guldance and
“Environmental Operating Procedures, Work Practices, Forms, Templates, Schedules
Calendars, Flow Diagrams and other forms of guidance or reference materials.
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o Management System Procedures

These documents contain corporate level procedures defining how the company
will implement certain aspects of the CMS. Written Management Systemi
Procedures are limited to those elements where more detail than what is provided
in the CMS Manual is needed to describe the process, such as:
- o Training ( Section 2.3.2 of the CMS Manual)

‘& Document Control (Sections 2.3.4 & 2.3.5 of the CMS Manuai)

* Internal Audits (Sections 2.2.2, 2.4.2, & 2.4.5 of the CMS Manual)

e Records Control (Section 2.4.4 of the CMS Manual)

o Minimum Requirements

The Minimum Requirements documents are intended to define and clarify the
functions to be performed by the operations with respect to certain aspects of the
environmental programs outlined under Section 2.2.2.1. Minimum Requirements
for Corporate Reporting and for Clean Water Act compliance have been
finalized, distributed and posted on the ACI Intranet. Additional Minimum
Requirements documents will be developed on an as needed basis based upon
identified gaps, new regulatory developments technological 1mpr0vements or
unforeseen circumstances.

o Best Practice Guidance

Best Practice Guidance documents are developed to provide general guidance on
the applicability and requirements of the regulatory programs identified in
Section 2.2.2.1. The Best Practice Guidance documents are designed to assist
with the implementation of particular components of the environmental programs
and may reflect unique jurisdictional requirements. ACI Best Practice Guidance
documents are available on the ACI Intranet. The Best Practice Guidance
documents are subject to change based upon identified gaps, new regulatory
developments, technological improvements, or unforeseen circumstances.

o Environmental Operating Procedures

The Environmental Operating Procedures (EOPs) are used to define how overall
compliance is to be achieved with respect to specific components of the
environmental programs identified in Section 2.2.2.1. Due to the differences
between jurisdictions, the EOPs are expected to be tailored to the specific needs
of a particular operation and may not be entirely consistent from one facility to
another. EOPs are typically developed in response to a request from an operation
or as the result of specific audit findings. EOPs are available to the operations on
the ACI Intranet. The EOP documents are reviewed and updated, as necessaty,
to reflect operational, technological, and regulatory changes.

o Work Practices
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' These are documents that provide detailed “how to” instructions for staff who are
responsible for catrying out various tasks identified in the EOPs. Work Practices
may be developed by the operatlons or by corporate in response toa request for
such documents.

o Forms, Templates, Schedules, Calendars, Flow Diagrams, etc.

These documents are usually developed by the operations to support, explain and
assist with meeting and/or documenting compliance with regulatory or CMS
requirements.

2.2.3 Objectives and Targets

ACI has established and documented environmental objectives and targets. The operations
regularly report on environmental performance to the corporate office. Monthly reporting to
corporate on SMCRA compliance has been in place for over 10 years. An annual internal
competition is conducted, called the ACT President’s Environmental Achievement Award. The
award competition has historically assigned the greatest number of points for a single category to
SMCRA compliance. Tracking of performance under non-SMCRA environmental programs is also
being conducted on a quarterly basis as described in the Minimum Requirements document for
Corporate Reporting. Quarterly environmental performance reports containing a summary of the
information described in this Minimum Requirements document are prepared and distributed to
senior management at the Corporate and Regional levels. These programs reflect the importance
senior management assigns to environmental compliance.

2.3 Implementation and Operation

The following sections describe the resources and mechanisms that ACI is using to establish,
implement, maintain and improve the CMS as well as assure environmental compliance.

2.3.1 Resources, Roles, Responsibility, and Authority

Coordination, cooperation, collaboration and communication between all levels of the organization
are vitally important in environmental compliance. The activities described in the following
sections may be conducted by qualified staff, consultants, contractors, commercial laboratories, or
others as appropriate. The Corporate Director, Env1ronrnental Affairs is responsible for overall
implementation of the CMS.

» _Comorate

¢ Compiling and distributing environmental performance statistics provided by the
operations for all applicable programs, including:
o Verifying and publishing monthly performance statistics using the number of
SMCRA NOVs and inspections provided by each operation. '
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o Disseminating environmental bulletins prepared by the operations for SMCRA
NOVs describing the incident, corrective actions and preventive measures.

o Summarizing and disseminating the quarterly env1ronmental performance
report.

Reporting, as appropriate, to Semor Management and the ACI Board of Dlrectors on.
environmental compliance, performance, and accomplishments.

Assisting with environmental issues identified by the Regional and Operatlonal Staff.
Reviewing, commenting and tracking of new or revised federal regulatory
requirements as well as those initiatives identified by the Reglonal or Operational
staff at the state and local level. :

CMS Manual and framework development, implementation, trackmg, and
refinement, including:

o Preparing, finalizing and distributing Management System Procedures,
Minimum Requirements, Best Practice Guidance, EOPs, Work Practices, and
other appropriate guidance documents, reference materials, and training
information in cooperation with the Regional and Operational staff.

o Developing, circulating, and refining templates for checklists, inspection forms,
and other effective mechanisms for verifying compliance, identifying problems,
and documenting corrective actions.

o Preparing procedures for internal, external (i.e., interested parties) and agency
communications on non-compliance notifications at the Operational, Regional
and Corporate levels.

o Scheduling and conducting environmental audlts assessments, and reviews
with the Regional and Operational staff.

o Coordinating evaluation, selection, and implementation of a company-wide
tracking system or the development of compliance checklists required for
sampling, monitoring, inspecting, and reporting.

s Regional/Operational

Summarizing and distributing perfonnance statistics on all environmental programs
to Corporate, including:
o Preparing environmental bulletins describing SMCRA NOVs and providing
those to Corporate in a timely manner.
o Developing monthly summaries for Corporate on the number of SMCRA
NOVs and inspections.
o Providing to Corporate a quarterly environmental performance report.
Coordinating and participating in all aspects of the CMS (e.g., reviewing and
commenting on draft documents, implementation, ¢tc.).

- Developing, implementing and maintaining effective measures (e.g., schedules,

calendars, checklists, etc.), as needed, to address all permit conditions, stipulations,
compliance schedules, sampling/monitoring requirements, reporting obligations, and
all other environmental requirements within established deadlines or specified time
periods.

Participating, as needed, in the evaluation, selection, and implementation of a
company-wide tracking system or the development of compliance checklists.
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o [Identifying water, air and other exceedances causes, corrective actions, and
preventive measures. ' :

e Conducting data quality assurance, quahty control trackmg, trendmg, and outlier
identification.

¢ Maintaining and retaining required records for monitoring, inspections, training,
reporting, notifications, and all other aspects of the environmental programs.

¢ Preparing, finalizing and distributing EFOPs, Work Practices, Forms, Template's,
Schedules, Calendars, Flow Diagrams and other appropriate guidance documents. -

& Reviewing and commenting upon draft Management System Procedures, Minimum

Requirements, Best Practice Guidance, EOPs, Work Practices and other guidance
documents where needed. .

¢ Implementing Minimum Requirements and using Best Practice Guidance, EOPs,
Work Practices and other appropriate gnidance documents. :
Obtaining required environmental training, authorizations, and certifications.
Developing and implementing environmental training programs, as appropriate.

s Utilizing checklists, forms, or logs to record activities that assess environmental
compliance.

~»  Conducting environmental audits, reviews, or assessments of operations areas.

¢ Participating in environmental audits, reviews, and assessments of other operations,
non-owned disposal facilities and commercial laboratories.

‘s Assuring that staff, consultants, or contractors have appropriate training, experience

- and certifications for assigned environmental tasks.

2.3.2 Competence, Training and Awareness

Environmental compliance training and awareness programs are used to ensure that staff
performing tasks for ACI is competent and have the required knowledge, training and
understanding of the importance of such tasks. Competency is assessed based on the leve] of
training (both formal and informal), experience, past performance, and comprehension of the
assigned tasks and associated guidance, protocols, and instructions. Training requirements and
approaches are addressed in the Management System Procedure for Training and, in certain
circumstances, Work Practices associated with media specific compliance EOP's for the operations
or in site specific training materials.

Environmental training is designed to make employees and others that are working on behalf of
ACT aware of® -

e The company and site-specific environmental policies and relevant Management System
Procedures, Minimum Requirements, Best Practice Guidance, EOPS Work Practices, or
other relevant protocols and instructions. '

» The importance of environmental compliance and the existence of a CMS.

"e _The potential consequences of departure from specified requirements, guidance, protocols,
and instructions.

Ge_néra;l environmental awareness considerations are described during new hire training and
~ required annual Mine Safety and Health Administration (MSHA) refresher training. Job-specific
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training required under certain programs will be explained in the training materials developed by
each operation. Contractors, consultants, and suppliers will also receive appropriate training
according to the amount of time spent on-site and the nature of their work.

‘Training records are maintained by the appropriate department at each operatlon The training
records typlcaﬂy include a sign-in sheet and a copy of the material covered durmg the training.

2 3.3 Communication

Procedures are used for communicating mformatlon to mtemal and externai audiences and for
receiving input from external parties.

Internal Communication: The importance of environmental compliance has been communicated by
senior management to all levels of the organization for many years. ACI’s Board of Directors and
Senior Officers insist that the coal producing subsidiaries strive to lead the-industry in =~
environmental compliance. The Chief Executive Officer (CEO) emphasizes that environmental
compliance is a core value at the annual shareholder meetings and other venues involving ACI staff.
This message is regularly echoed by the President and Chief Operating Ofﬁcer (COO) and Senior
Vice President of Operations.

The Senior Vice President of Operations sends a regular update via e-mail to Corporate and:
Regional/Operational management summarizing any SMCRA NOVs received by the operations
since the prior update. - 'The SMCRA compliance data is provided to the Senior Vice President of
Operations by the Regional Presidents who obtain the data from Presidents/General Managers at
each operation. The General Managers have primary responsibility for ensuring compliance with
environmental requirements and have a direct reporting obligation to the Regional Presidents, who
in turn report to the Senior Vice President of Operations. Reporting to each General Manager is an
Engineering/Environmental Manager that also has overall responsibility for environmental matters.
Within the framework of ACT overall corporate environmental guidance and subject to the
implemented systems for environmental compliance management and reporting, the General
Managers in ACI organizational structure have broad authority to implement and perform programs
to ensure environmental compliance.

Corporate is responsible for establishing mission statements and policies that define the overall
philosophy and direction of the company with respect to environmental matters. Management
System Procedures, Minimum Requirements, Best Practice Guidance, EOPs, Work Practices and
related documents are prepared by Corporate in cooperation with the Regional/Operational staff to

~ help assure the environmental programs are being properly interpreted and implemented by the
operations.  Compilation and distribution of environmental performance statistics received from the
operations on a monthly and quarterly basis are other important Corporate functions. This includes
distributing environmental bulletins prepared by an operation that receives a SMCRA NOV to the
other facilities and senior management in an effort to minimize the potential for a similar incident
elsewhere. Similarly, Corporate is also responsible for preparing and disseminating monthly
summaries of SMCRA NOVs to all of the operations and senior management. Quarterly
environmental performance reports are also prepared and distributed to senior management at the
Corporate and Regional levels. ' :
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Informational meetings held at the operations stress the importance of maintaining compliance.
Environmental staff attends meetings, conducts training, and works with supervisors to help ensure
that environmental compliance requirements are met. E-mails, bulletin boards, safety meetings, and
the company Intranet also are used to communicate information to employees. All new employees
~ at the operations receive environmental awareness training at the time of being hired. The mine site
- employees receive additional environmental awareness training at least annually during annual
MSHA refresher training. Safety meetings or other opportunities may be used as issues arise to
discuss environmental programs at the operational level.

External Communication: The importance of environmental stewardship is emphasized in the
Annual Report, Corporate Responsibility Report, and ACI website. Environmental awards and case
studies are highlighted in these reports. The operations often work closely with certain citizens
groups and private landowners. The regulatory authorities are an important external audience in all
jurisdictions. Relevant written and verbal correspondence from external parties, including
environmental regulatory agencies and community members, are presently maintained by
Engineering/Environmental Department staff. '

2.3.4 Documentation

There are several documents developed as part of the ACI CMS to define the environmental
compliance programs at various levels of the organization. These documents include:

¢ Environmental Policy
-CMS Manual
Management System Procedures
Minimum Requirements
Best Practice Guidance Documents
Environmental Operating Procedures (EOPs)
Work Practices
o Documents and records required by programs listed in Section 2.2. 2 1 (e.g., Forms,
Templates, Schedules, Calendars, Flow Diagrams, etc.)

The Management System Procedures, Minimum Requirements, and Best Practice Guidance will
typically be developed by Corporate with involvement by the Regional/Operational Staff. The
operations are responsible for identifying those programs where site-specific EOPs are needed to
ensure compliance. The EOPs will typically be developed at the Corporate and Regional levels
with participation by the operations. EOPs may also be developed by the operations for review and
comment by Corporate. Work Practices are usually developed at the operations with assistance from
Corporate. EOPs and Work Practices may not be necessary at some operations due to the existence
of other programs and measures designed to assure compliance. Forms, logs, checklists, templates, -
schedules, calendars, flow diagrams and other appropriate guidance documents are also typlcally
prepared by the operations with assistance from Corporate.

- 2.3.5 Control of Documents 7
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" The Document Control Management System Procedure establishes methods for controlling
documents generated as part of the ACI CMS. This procedure is used to assure that CMS
documents:
e Are formatted similarly with adequate detail to assure the subject being addressed is

understandable and clearly defined;

Indicate the revision number, date, section and nature of the changes

Are reviewed and approved prior to issuance;

Are updated, as necessary; '
" Are legible and available to employees and contractors where necessary; and

If obsolete, have been appropriately labeled or otherwise identified to prevent their

unintended use.

. & & & @

2.3.6 Operational Control

The Management System Procedures, Minimum Requirements, Best Practice Guidance, EOPs,
Work Practices, checklists, forms, logs and other information used to assist with compliance
represent the primary measures used with respect to operational control. Some of these documents
will be used to translate the requirements in permits and other authorizations, regulations, and this
CMS into terms and approaches understandable at relevant levels of the operations. Additional
operational controls may be developed to include other programs on a prioritized basis over time.
As described in previous sections, each operation is responsible for identifying those areas where
EOPs and other appropriate guidance documents are useful to assist compliance. Assistance will be
provided in developing those documents at the Corporate and Regional levels.

2.3.7 Emergency Preparedness and. Response

Emergency response and crisis management plans have been developed for many operations and the
corporate office. These plans are typically developed and maintained by the Safety Department in
cooperation with the operations and External Affairs Department. These plans identify internal and
external notification procedures and requirements including contact information and those
authorized to communicate outside the company. Similarly, the SPCC addresses internal and
external reporting as well as define the nature and frequency of inspections, training requirements,
and recordkeeping with an emphasis on the importance of preventive measures and corrective
actions in the event of an incident. Additional information on required notifications and reporting
of environmental incidents is provided i in the Minimum Requirements for Corporate Reporting
available on the ACI Intranet.

2.4 Checking

The following section of the manual describes the measures established to ensure that potential
deficiencies with environmental compliance are identified, corrected, and reported appropriately.
This includes conducting routine inspections, performing internal self evaluations, initiating
corrective actions, mstltutmg preventive measures and maintaining records to demonstrate
compliance.
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241 Monitoring and Measurement

Forms, logs, checklists, calendars, schedules or automated n_otiﬁcat_io'n systems are used to assure

* required monitoring, sampling, reporting, inspections, recordkeeping and submittals are being . -~ -
conducted in accordance with applicable requirements. EOPs and/or Work Practices emphasize the
importance of proper sampling techniques, recordkeeping, data QA/QC, reporting, and other

- elements of the monitoring programs as needed. Appropriate training accompanies the EOPs.
Required monitoring is conducted by the operations or qualified third-party contractors. The
detection of exceedances by the laboratories or operations typically may occur days or weeks after
sample collection. As such, a field review by the Engmeermg/EnwronmentaI Manager or an
appropriate designee is not always warranted. Regardless, an attempt to reconstruct the conditions-
occurring on the date of sample-collection is conducted so the cause, corrective actions and

" preventive measures can be determined. As part of this process, the laboratory may elect to
reanalyze a sample or more closely examine the instrument calibration records, calculations, and-
potential interferences. Any exceedances or non-compliances identified in connection with the
monitoring programs are reported to the Corporate Director, Env;ronmental Affairs on a quarterly
basis.

Monitoring equipment that is used to collect environmental data is calibrated according to
manufacturer recommendations. Calibration records are maintained with the associated
environmental files or by the consultant or commercial lab responsible for sampling or analysis.
Other pertinent monitoring documentation is maintained at the operations and/or the commercial
laboratories. '

- 2.4.2 Evaluation of Comphance

The previously described programs for tracking and reporting of SMCRA NOVs on a monthly basis
and performance under other environmental programs on a quarterly basis are used to evaluate
overall compliance with legal requirements. The internal auditing programs described in Section
2.4.5 are another mechanism for evaluating compliance. :

2.4.3 Nonconformity, Corrective Actions and Preventive Action

Deficiencies identified during routine inspections, reviews, self assessments or audits are
‘documented and tracked using several different approaches. These may consist of identifying the.
location, issue, suggested corrective measure(s) and recommended preventive action on a checklist,
log, or inspection report for routine inspections or reviews. More detailed findings and
recommendations are typically associated with assessments and audit reports. Regardless of the
format, the individual initially identifying an issue or a representative from
Engineering/Environmental will typically be responsible for tracking resolution in cooperation with -
the responsible department. In those instances where preventive actions are appropriate, a joint or
cooperative resolution by Engineering/Environmental and the responsible department will usnally
be implemented and documented. Minimum Requirements Best Practice Guidance or other
effective measures may be developed in some cases to minimize the potent1a1 for reoccurrence
elsewhere. - '
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A less formal process is used for issues identified in the field that may not warrant a formal -
corrective action. If an issue is identified that is not being addressed through this informal process
in a timely fashion, the Engineering/Environmental Manager or General Manager may get involved.

.2.4.4 Control of Records

- Each operation is responsible for maintaining environmental records required by the applicable
environmental statutes, regulations, permits and other approvals or authorizations for at least five
years. Records should be easy to find and protected from loss or damage.

' 2.45 Internal Audit

Several programs have been established for assessing the comp]iance status of the operations with |
respect to the programs listed in Section 2.2.2.1. These programs include the following:

o Internal environmental reviews of selected operations using teams consisting of
Corporate, Regional/Operational staff. These teams review compliance with a wide
range of environmental programs. Third-party contractors are used as needed to assist
with these reviews. _ '

¢ Internal CMS audits for evaluating conformance of each operation to the ACI CMS
Manual, Management System Procedures, Minimum Requirements, Best Practice
Guidance, Environmental Operating Procedures, Work Practices, and forms, checklists,
templates, schedules, calendars, flow diagrams, etc.

¢ Periodic site reviews conducted by environmental, engmeermg, operations, maintenance,
and administrative staff at the operations.

¢ Routine inspections and reviews requlred under apphcable environmental permits and
programs.

e Audits of contractors, vendors, and non-owned dlsposal (NOD) facilities conducted by
Corporate with the assistance of third-party consultants, Regional/Operational staff.

Records of compliance self evaluations and external compliance audits are maintained as
confidential business information and subject to applicable legal privileges.

2.5 - Management Review

A formal review of environmental compliance will be conducted periodically at each operation by
the Corporate, Regional/Operational staff. The purpose of these meetings is to evaluate
environmental programs and their effectiveness at maintaining compliance with regulatory

' requirements, permits, approvals, licenses and other authorizations. The periodic review meeting
agenda will typically include the follawmg topics:

A review of the overall environmental performance of ACL :

. A discussion of any unresolved issues, corrective actions or preventive measures. -
A review of potential resource needs.
A discussion of changing circumstances or anticipated issues such as new regulatory
requirements that may impact the business.
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A discussion of approaches, objectives, or recommendations to improve environmental

~compliance over the next year.
e A discussion of 51gn1ﬁcant aecomphshments and awards

These reviews will be documented and provided to senior management as appr_opriate.

2.6 Revision History

" Revision Date of . By Whom Section Revised Summary of
Number Revision ' Revision
00 December Scott Lewis NA Initial release of
2008 ' document
01 April 14, Scott Lewis All Update to include
: 2009 ' Management System
Procedures and
change Standard
Operating Procedure
to Environment
: Operating Procedure.
02 December 3, | Scott Lewis All Update to provide
2009 ) ' '| consistency with
other CMS

“documents (e.g.,

Management System
Procedures, EOPs,
ete.).
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APPENDIX 1
ARCH COAL, INC. AND SUBSIDIARIES
ENVIRONMENTAL POLICY
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4

Arch Coal, Inc. and Subsidiaries
Environmental Policy

Arch Coal, Inc. (ACI) and its operating subsidiaries (jointly “ACI™) have a strong commitment to
the environment as responsible corporate citizens. We believe innovation, optimization, '
technological improvements, and continually striving for excellence are key elements of being an
industry leader in environmental performance. Our vision is to be the most environmentally
responsible supplier of coal-based energy in the world. ACI will accomplish these objectives by:

 Compliance

Complying with applicable environmental laws, i‘egulati_ons, permits, authorizations, and
other pertinent requirements.

Commitment .
Striving to continuously improve our environmental programs and performance.
Training and Communication

Enhancing environmental awareness and performance through training of employees and
contractors. '

Communicating with employees, stakeholders, and the communities in which we operate.
Stewardship and Responsibility

[mplementing effective and innovative environmental and reclamation programs reflecting
our commitment to being responsible caretakers of the land.

“Sustainability

Recognizing and balancing the economic, social, community, and environmental aspects of
sustainable development.

Pollution Prevention

Practicing pollution prevention through conservation, reuse, and recycling.
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APPENDIX C
Selenium Compliance Plan

1. Selenium 'De_fendants shél_l_ cons_i"rucﬁ a passive biological treatment system
(“Seleniqm Treatment System™) at Outlet 002 of NPDES permit No. 1003;/_'63 in accordance with
the plans and spéciﬁéations set forth in Attachment 1 to this_ Appendix. |

2. Thé Seleniutﬁ Treatment System shall be designed te ac}:.lieve.'compliance with the
Selenium Limits by thé Selenium Compliance Deadliﬁe.’

3. The IS.elv.enium Treatment System shall be designed to:

a. Treat selenium laden water from an 8.7 acre watershed, primarily the Estepp
Hollow fill; |

b. Treat at lgast 60 gallons per minute of feed water; and

c. Minimize potential ecological ex_posﬁres and risk to fish and wildlife.

4. ‘As fﬁrthef depicted and described in Attachment 1, the Treaﬁnent System shall

include the foliéwing series of treatment cells: |

a.. Cell 1 — Vertical Downflow Bioreactor. This cell shall include a vertical
downﬂoﬁ bioreactor consisting of a bed of enriched organic substrate over a limestone bed, with
water ponded to an approxinﬁately 3-foot depth abové the top of the substrate. The 0.16-acre cell
shall be constructed with-a 60 mil HDPE liner. Water will percolate ddwn through the media
and gravel beds and into a collectér network of perforafed intake pipe structures. The media
shall consist of a rhixture of composted manure, sawdust, wood chips, hay/straw, peat and
limestone chips (i.é'., sand-sized limestone grains). The flow will pass through the pipe via
| gravity doﬁngrad_ient to the inlet &istributioh system fn Cell 2. | Cell 1 shall be fenced to exclude
people for safety and shall, at a minimum, be covered by a net to exclude birds and other

animals.
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b. Cell 2 - Verticle Uptlow Wetla,nd. This cell shall I_consist of an approximately
0.14-acre vertical upflow wetland consisti_ngr of a bed 'of sphagnum peat inoss, ovérlying a bed of
limestone, with waterl poﬁded near the sﬁrféce of the péat substrate. Ce_lfl 2 shall b‘e. cor_lstructed |
With a 60 mil HDPE liner, but vegetation wil.l either colonize or be planted in the peat substrate.
Water will be distributed at the bottom of the ﬁe&ia beds and will flow upward. Perforated pipe
collectors shall bé'spread across the surface of the bed and discharge through a .sfoplog~type of
overflow control stfucture to Cell 3. Cell 2 shall be fenced to exélude peoiale for safety. |
“¢. Cell 3 — Subsurface Flow Weﬂand. This cell shall Coﬁsist of aﬁ approximately
0.16-acre pulsed-flow emergent wetland growing in a limestone grzivel bed. The depth of
ponded water will vary multiple times throughout the day from <1 foot below the gravel bed to
0.5-foot above the bed. The water level fluctuation will be caused by a passively operated
siphon outflow structure at the outlet that pulses water to Cell 4. Cell 3 sﬁall be planted with.
emergent vegetation such as cattails or bulrush.

d. Cell 4 — Subsurface Flow Wetland. This cell shall consist of an approximately
0.11-acre surface flow marsh cell designed to polish biochemical oxygen demand aﬁd related
organic products that may be reieased by the bioreactor cell. Cell 4 shall be approxirﬁately 1 foot
in depth and fully vegetated by emergent wetland vegetation such as cattails and bulrush, planted
in native topsoil. Water from this Cell will be discharged over an overflow structure. '

5. Selenium Defendants may propose deviations to the plans and specifications
containéd in Attachment 1, provided the deviations do not materially alter the Treatment System
function and pomply with Paragraphs 2 and 3 of this Append.ix. Any deviations shall be subject
to the review and approval of EPA, a.fte_r consultation with the State. Any approved deviation

shall be deemed _inc_orpofated into this Censent Decree.



