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MITIGATION AND COMPENSATION AGREEMENT


THIS MITIGATION AND COMPENSATION AGREEMENT (“Agreement”), made and entered into on this the           day of      , by and between the WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL PROTECTION, 601 57th Street, SE, Charleston, West Virginia 25304 (hereinafter the “Department”) and      ;       (hereinafter “     ”).

WITNESSETH


WHEREAS, the Department is charged by Chapter 22, Article 11 of the Code of West Virginia, as amended, with the duty of providing a comprehensive program for the conservation, protection, development, enjoyment, use and improvement of the water resources of the State of West Virginia (hereinafter the “State”); and,


WHEREAS, the Department and       have agreed that the following facility:

     , WVDEP Permit No.      , WVNPDES Permit WV      located in       County, West Virginia, will permanently impact a total of       acres (      feet) of water resources of the State (     ), and temporarily impact a total of       acres (      feet) of water resources of the State (     ); and,


WHEREAS,       has agreed to compensate for such impacts to the waters of the State from such a facility by performing stream enhancement or restoration work, or other acceptable compensation; and,


WHEREAS, the Department and       have agreed that any work performed or other compensation for the impacts of NPDES Permit WV      (WVDEP Permit No.      ) will be calculated using a rate of Two Hundred Thousand Dollars ($200,000) per acre, or pro rata portion thereof, for permanent impacts to water resources of the State, and compensation for the temporary impacts will be calculated using a rate of Twenty Thousand Dollars ($20,000) per acre, or pro rata portion thereof, of water resources being temporarily impacted per each five year period until release of Permit No.      ; or a rate of two to one (2:1) enhanced to impacted.


NOW, THEREFORE, it is hereby agreed between the parties as follows:

1.
To compensate the State for the impacts to water resources of the State due to       the       (WVDEP Permit No.      /WVNPDES Permit No. WV     ),      , or other companies affiliated with      , will work with the Department and West Virginia Division of Natural Resources (DNR) to identify stream segments in the county in which the       is located or counties adjacent thereto, in need of enhancement or restoration, water quality improvement projects, conservation easements, or other acceptable compensation.  In particular,       will submit a conceptual plan and tentative project schedule for a proposed compensation project within ninety (90) days of the issuance of the 401 Certification.  After a project has been proposed by       and agreed to by the Department and DNR,       will have any necessary design work completed and submit all design and engineering data to the Department within sixty (60) days of the conceptual plan and timetable being agreed to by the Department and DNR for approval of the project details and any necessary permits.  Any stream restoration or enhancement project will be designed in accordance with acceptable stream enhancement methods.  Upon receipt of agency approvals and any necessary permits,       will initiate work on the approved project no later than ninety (90) days following project approval or permit issuance (if any) whichever shall later occur, and diligently pursue completion of the project.  At a minimum the stream restoration, enhancement or other water quality improvement project or projects will restore, enhance or improve       feet of stream in the county in which the       is located or counties adjacent thereto, calculated at the rate of two to one (2:1) enhanced to impacted.

2.
To assure compensation for the impacts to waters of the State caused by             within thirty (30) days of issuance of the execution of this agreement,       will post a performance bond payable to the Department’s Stream Restoration Fund in the amount of       Dollars ($     ).  Said bond shall become payable in the event       fails to comply with the terms of Section 3a, Section 3b, Section 3c, or Section 5b of this Agreement and be used for enhancement or restoration of stream segments, other water quality improvement projects or other acceptable compensation in the county in which the       is located or counties adjacent thereto.   A failure to comply shall occur if       fails to comply within thirty (30) days following the times outlined in Section 3a, Section 3b, or Section 3c of this Agreement.  The Department agrees to reduce the performance bond as may be approved by the Department pursuant to Section 7 of this Agreement.  Upon completion of the compensation project or projects identified in Section 1 of this Agreement the Department will release the performance bond provided       will obtain a certification from a registered professional engineer (R.P.E.) that all compensation project work has been completed in accordance with the plans and specifications and the State 401 certification conditions.  The performance bond shall not be released until the Department receives the R.P.E. certification.

3.
Both parties recognize that the time frames for the selection, design, and construction of a stream restoration project are not totally within the parties’ control and may require adjustment.  However,       will make a good faith effort to meet the following schedule, that is contingent upon issuance of      .

a.
      agrees to begin work on a selected project within ninety (90) days after approval of the water quality enhancement project or permit issuance (if any), whichever shall later occur, by the Department.  Any required work will be diligently pursued and completed.

b. In addition, where permitting is necessary with either the Department or other appropriate agencies, applications will be submitted to the permitting authority within sixty (60) days of approval of the selected project.

c. The project completion date shall not be more than five (5) years from the issuance of      .

4.
During construction and the existence of temporary stream disturbance,       will take the following measures to minimize the disturbance to, and restore that portion of, the stream authorized for the temporary disturbance.

a. Comply with the State’s Standard Conditions for 401 Certification.

b. Perform in-stream work during low flow conditions to the extent practicable.

c. Introduce a diverse cover of trees and shrub plantings along the disturbed section of stream, where practicable, compatible with the surrounding area and pre-mining conditions.

d. Restore the stream channel in accordance with the approved reclamation plan, where necessary, to generally reflect the pre-mining conditions or as specified in the restoration section.

5. a.
In the event that a procured or constructed project does not fully meet the requirements for the impacts outlined in Section 1 of this Agreement the remaining impact will be compensated for at the rates aforementioned per acre for permanent and temporary impacts.

b.
In the event that the mitigation project or projects are not performed, the impact will be compensated for at the rates aforementioned, with payments scheduled as follows:


Within one hundred eighty (180) days, an initial payment of       Dollars ($     ) (calculated as being       Dollars ($     ) for permanent impacts and       ($     ) for the first five (5) years of temporary impacts), shall be made.  The second payment of       Dollars ($     ) shall be made on the anniversary date of the first payment.  The third payment in the amount of       Dollars ($     ) shall be made on the second anniversary date of the first payment.  The payments for mitigation compensation for waters permanently impacted total       Dollars ($     ).  Additional payments of       Dollars ($     ) for waters temporarily impacted shall be made upon the renewal date of the WVNPDES Permit No. WV     , and upon each succeeding renewal for such Permit until final bond release is achieved.

6.
If the actual stream impact envisioned by and compensated for in this Agreement is reduced for any reason as reflected in an approved permit modification, or by the initiation of final reclamation when stream impact has been reduced, the portion of the credits used pursuant to Section 1 of this Agreement which does not reflect actual stream impact shall be considered a credit which may be used by       or its affiliates or assigns and applied against payments to be made in other mitigation compensation agreements with the Department or which may be assigned by       to another company conducting coal mining operations in West Virginia to be similarly credited against payments to be made in mitigation compensation agreements with the Department for the county in which the       is located or counties adjacent thereto.  The amount of such credit resulting from the reduction in stream impact shall be calculated as follows:

a. It shall equal the amount paid or equivalent value for any portion of stream that is not disturbed, or

b. It shall be the total amount paid or equivalent value for a particular stream if the permit is modified to limit disturbance to one-half acre of total stream impacts (both permanent and temporary) and no longer meets the requirements for compensation agreements with the Department.

7.
In the event       at        (WVDEP Permit No.      /WVNPDES Permit No. WV     ) is curtailed or terminated in such a manner as to not require mitigation and/or compensation,       shall so inform the Department and, upon satisfaction of the Department that       has complied with the Department’s requirements for mitigation of impacts to the water resources of the State, the obligations set forth in Section 1 and Section 2 of this Agreement shall be voidable, and the performance bond set forth in Section 2 of this Agreement may be released by the Department.

IN WITNESS WHEREOF, the parties hereto have caused this document to be executed by their authorized representatives effective as of the date first above written.







WEST VIRGINIA DEPARTMENT OF







ENVIRONMENTAL PROTECTION







By: ____________________________







Title: ___________________________







      







By: ____________________________







Printed Name: ___________________







Title: ___________________________
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