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I. INTRODUCTION

1. The West Virginia Department of Environmental Protection (WVDEP), by its Secretary, and [Insert Applicant] (“Applicant”) hereby enter into this Voluntary Remediation Agreement (“Agreement”) pursuant to the Voluntary Remediation and Redevelopment Act, W.Va. Code §22-22-1 et seq. (“the Act”), for the purpose of investigating and, if warranted, remediating the property that is subject of this Agreement (“the Site”).

II. JURISDICTION

2. This Agreement is entered into by and between the WVDEP, by its Secretary, and [Insert Applicant], Applicant, pursuant to W.Va. Code §22-22-7.

3. The parties agree to the following terms and conditions as satisfying the requirements of the Act for the investigation and remediation of the Site.  Applicant reserves all rights it may have under common law, the West Virginia Code, and federal statutes to seek contribution or indemnity.  The WVDEP reserves all rights it may have under common law, the West Virginia Code, and federal statutes to seek contribution or indemnity from persons other than the Applicant and those persons identified in W.Va. Code §22-22-18.

4. By entering into this Agreement, Applicant neither admits nor denies liability.

III. STATEMENT OF ELIGIBILITY

5. The Secretary has determined that the application submitted by Applicant is complete and that Applicant is eligible to participate in the Voluntary Remediation Program and that the Site qualifies as a brownfields site.  However, neither the Secretary’s determination of eligibility nor the entry into this Agreement precludes any finding by the Secretary at a later date that the Site poses an imminent and substantial threat to human health or the environment within the meaning of W.Va. Code §22-22-7(d).  In addition, if it is determined that Applicant withheld or misrepresented information that would be relevant to Applicant’s eligibility, the Secretary may withdraw from this Agreement.

IV. PARTIES BOUND

6. This Agreement shall apply to and be binding upon Applicant, its officers, secretaries, principals, employees, agents, successors, subsidiaries, and assigns and upon WVDEP, its employees, agents, and successors.  The signatories to this Agreement certify that they are fully authorized to execute and legally bind the parties they represent.  

7. Applicant shall provide a copy of this Agreement to any subsequent owners or successors before ownership rights are transferred.
V. DEFINITIONS

8. “Day” means the 24-hour period between 12:00 A.M. – 12:00 A.M.

9. “No further action” means a site is eligible to receive a Certificate of Completion on the basis of site assessment sampling or sampling data developed under a Voluntary Remediation Agreement which demonstrates that the site meets applicable standards.

10. “Rules” mean those rules adopted by the Secretary of the Department of Environmental Protection pursuant to the Voluntary Remediation and Redevelopment Act, and promulgated at 60 CSR 3 as the Voluntary Remediation and Redevelopment Rule.

11. “Site” shall be used in the manner as defined by W.Va. Code §22-22-2(dd) and for purposes of this Agreement means the property located in [Insert City], West Virginia, and is more particularly described in the Application for Participation in the Voluntary Remediation Program submitted to WVDEP and accepted by letter dated [Insert Month XX, 20XX].  A map depicting the site boundaries and including [Insert Acres] acres is attached and incorporated herein as Exhibit “A”.

12. All other terms contained in this Agreement shall be used in the manner as defined by W.Va. Code §22-22-2 or the Rules.

VI. STATEMENT OF PURPOSE

13. This Agreement sets forth necessary terms and conditions to satisfy the requirements of the Act for the investigation and, if warranted, remediation of the Site.

14. The activities conducted by Applicant under this Agreement are subject to approval by WVDEP as provided herein.  Applicant shall provide all necessary information for the Site.  The activities conducted by Applicant shall be consistent with this Agreement, all applicable laws and regulations, and any appropriate guidance documents.

VII. EVALUATION OF SITE ASSESSMENT

15. Applicant has submitted a site assessment as part of the application.  The site assessment was accompanied by a final report prepared by [Insert LRS Name], a licensed remediation specialist, which states that the Site meets the applicable standard described in Paragraph 16 of this Agreement.

16. The parties agree that the applicable standard for this Site, consistent with Section 9 of the Rule, is as follows:

[Insert appropriate standard and, where applicable, a description of any engineering or institutional controls for this Site, as agreed upon by the parties.]

17. The statutes and regulations for which compliance is mandated in connection with the investigation or remediation of this Site are as follows:

[Add or delete statutes or regulations as appropriate.]
a. Air Pollution Control Act, W.Va. Code §22-5-1 et seq.;
b. Water Pollution Control Act, W.Va. Code §22-11-1 et seq.;
c. Groundwater Protection Act, W.Va. Code §22-12-1 et seq.;
d. Hazardous Waste Management Act, W.Va. Code §22-18-1 et seq.;
e. Section 103(a) of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 42 U.S.C.A §9603(a);
f. Section 304 of Emergency Planning and Community Right-To-Know Act of 1986, 42 U.S.C.A §§11001 to 11050;
g. Occupational Safety & Health Act, 29 U.S.C.A §§651 to 678;
h. Resource Conservation and Recovery Act, as amended, et seq., 42 U.S.C.A §6901 et seq.; and 
i. Toxic Substances Control Act, 15 U.S.C.A. §2601 et seq.; and 
j. any applicable regulation promulgated thereunder.

18. WVDEP has reviewed the final report and the site assessment submitted as a part of the application to participate in the Voluntary Remediation Program and has concluded that the Site meets the applicable standard described in Paragraph 16 of this Agreement.  [IF APPLICABLE:  Include a description of the technical standards applied in evaluating the site assessment with reference to proposed future land uses.]  

19. Nothing herein shall be construed as restricting the inspection or access authority of WVDEP under any law or regulation.

VIII. PUBLIC NOTIFICATION/INVOLVEMENT

[Insert provision requiring compliance with approved public involvement plan, where appropriate.]

IX. RECORD PRESERVATION

20. Applicant agrees to preserve, for a minimum of three (3) years from the effective date of this Agreement, all documents required by this Agreement and any other documents generated or used to prepare the documents required by this Agreement.  Upon request by WVDEP, Applicant shall make available to WVDEP such records, or copies of any such records.

X. RESERVATION OF RIGHTS

21. WVDEP and Applicant reserve all rights and defenses they may have pursuant to any available legal authority unless expressively waived herein.

22. Nothing herein is intended to release, discharge, or in any way affect any claims, causes of actions, or demands in law or equity which the parties may have against any person, firm, partnership, or corporation not a party to this Agreement for any liability it may have arising out of, or relating in any way to, the generation, storage, treatment, handling, transportation, release, or disposal of any materials, hazardous substances, hazardous waste, contaminants, or pollutants at, to, or from the Site.  The parties to this Agreement expressly reserve all rights, claims, demands, and causes of action they have against any and all other persons and entities who are not parties to this Agreement, and as to each other for matters not covered hereby.

23. Applicant reserves the right to seek contribution, indemnity, or any other available remedy against any persons found to be responsible or liable for contributions, indemnity, or otherwise for any amounts which have been or will be expended by Applicant in connection with the Site.

24. WVDEP acknowledges that, pursuant to W.Va. Code §22-22-18, Applicant, upon receipt of the Certificate of Completion, is not liable for claims for contribution concerning matters addressed in the Voluntary Remediation Work Plan.

XI. ADMINISTRATIVE COSTS

25. Applicant agrees to reimburse WVDEP for all of its reasonable administrative costs associated with this Agreement in the amount of $[Insert Amount] within thirty (30) days of the effective date of this Agreement.  Reimbursable costs under this provision shall be those costs for which reimbursement is required under the Rules.

Checks should be made payable to the Voluntary Remediation Fund and mailed along with a transmittal letter stating the Site name and address to:

West Virginia Department of Environmental Protection
Attention:  Director, Division of Land Restoration
601 57th Street SE
Charleston, WV 25304

XII. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

26. The effective date of this Agreement shall be the date on which Applicant receives the notice that this Agreement has been signed by the Secretary of WVDEP.

27. This Agreement may be amended by mutual agreement of WVDEP and Applicant.  Amendments shall be in writing and shall be effective when Applicant receives notice that the amendment has been signed by the Secretary of WVDEP.

28. If the Secretary determines that there is an imminent threat to the public, he or she may unilaterally modify or amend this Agreement.

XIII. TERMINATION AND SATISFACTION

29. Upon completion of the final report prepared by the licensed remediation specialist, Applicant may seek a Certificate of Completion from the Secretary.  Upon receipt of a request for a Certificate of Completion, the Secretary shall determine that the Site meets applicable standards for those areas of the Site and for those contaminants identified in the Voluntary Remediation Agreement and that Applicant has complied with the Voluntary Remediation Agreement and any approved work plans for the Site.  Upon making this determination, the Secretary shall issue a Certificate of Completion which conforms substantially to Appendix 60-3C of the Rules.  Where a land use covenant is required by this Agreement, such Certificate of Completion shall not become effective until it is properly filed with the Clerk of the County Commission of the county in which the property is located.

If the Secretary determines that the Certificate should not be issued because work required by this Agreement and any approved work plans has not been completed or because the Site does not meet applicable standards, the Secretary shall initiate the procedures relating to denial of a Certificate as provided in the Rules.

30. The provisions of this Agreement shall be satisfied and this Agreement shall terminate when the Secretary issues the Certificate of Completion.

XIV. LAND USE COVENANTS 

[IF LAND USE COVENANT APPLICABLE:  Insert provisions describing restrictions on future use of property and attach copy of land use covenant that is to be recorded for the site.]

[IF LAND USE COVENANT NOT APPLICABLE:
This site does not require a land use covenant.]

XV. REOPENER

31. Upon agreement of the parties or upon occurrence of one or more conditions of W.Va. Code §22-22-15, this Agreement may be reopened in accordance with W.Va. Code §22-22-15 and the Rules implementing that section.

XVI. GOVERNING LAW

32. This Agreement will be governed under the laws of the State of West Virginia.

	
	Applicant

	
	
[Insert Applicant Name]

	
	
Printed Name:
	
[Insert Name]

	
	
Title:
	
[Insert Title]



	
	
	

	Signature
	
	Date




	West Virginia Department of Environmental Protection

	
	
Printed Name:
	
Patricia A. Hickman

	
	
Title:
	
Interim Director, Division of Land Restoration



	
	
	

	Signature
	
	Date




[Include if applicant is not owner of the site and Agreement calls for a land use covenant:]

[Insert Owner Name], as owner of the Site referenced in the above Agreement, hereby acknowledges that said Agreement requires the imposition of a land use covenant and, in consideration of the benefits accruing to the Site from said Agreement, I hereby agree to the imposition of such land use covenant and agree to cooperate in the execution and filing of such land use covenant.

	
	
Printed Name:
	
[Insert Name]



	
	
	

	Signature
	
	Date
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