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LAND USE COVENANT

This is an environmental covenant executed pursuant to the Voluntary Remediation and
Redevelopment Act, West Virginia Code Chapter 22, Anicle22, and the Uniform Environmental
Covenants Act, West Virginia Code Chapter 22, Article 22B, to restrict the activities on, and
uses of, the following described property located near the intersection of Tenth Street West and
Seventh Avenue in Huntington, Cabell County, West Virginia:

Property described in the attached drawing attached as Exhibit A
as the Atria Parcel (hereinafier referred to as the “Site™). The Site
is located near the imtersection of Tenth Street West and Seventh
Avenue in Huntington, Cabell County, West Virginia, and is part
of the property formerly owned by Owens-Brockway Glass
Container, Inc, The Site is a tract of land consisting of
approximately 2.74 acres, more or less, perticularly described in a
deed of record, Deed Book 1168 Page 694, in the office of the
Clerk of the County Commission of Cabell County, West Virginia
and as [ollows:

BEGINNING at a concrete monument (found) on the westerly
right-of-way line of 7" Street West, and marking a corner common
to the lands mow or formerly owned by the Board of Park
Commissioners of the City of Huntington (D.B. 317, Page 183)
and the lands now owned by the Huntington Municipal
Development Authority (D.B. 1014, Page 166); thence, leaving the
westerly right-of-way line of the said Street, and with the lands for
the said Park Commissioners.

South 82° 26° 00" West 466.98 feet to a 5/8" x 32" rebar with a
yellow plastic cap (set), from which 1™ aluminum pin bears: South
82° 26'00™ West 500.74 feet; thence, leaving the lands of the said
Park Commissioners, and severing the lands of the said
Deveiopment Authority, as follows:

North 16° 31" 02" West 142,46 feet to a 5/8” x 32" rebar with a
yellow plastic cap (set),

North 89° 29" 14" West 65.64 feet to a 5/8" x 32" rebar with a
yellow plastic cap (set),

North 14° 532" 54" West 68.22 feet to a 5/8” x 32" rebar with a
yellow plastic cap (set),

North 00° 18" 20" West 21.18 feet 10 a 5/8” x 32" rebar with a
yellow plastic cap (set),

[— ]

'd

AT AN T



North 18° 37" 17" East 21.76 feet 10 a 5/8" x 32" rebar with a
yellow plastic cap (set),

North 72° 22" 04™ West 232.16 feet 1o a 5/8” x 32" rebar with a
yellow plastic cap (set),

South 20° 49" (1™ East 118.2]1 feet to a 5/8" x 32" rebar with a
yellow plastic cap (set),

North 71° 55° 42" East 254.92 feet to a 5/8” x 32" rebar with a
yellow plastic cap (set) on the westerly right-of-way line of the
said Street; thence with the westerly right-of-way line of the said
Street,

South 18° 09" 00" East 23758 feet to the BEGINNING,
containing 2,737 acres (119,236 square feet), more or less.

The above described land is the same land described in a deed
from the Huntington Municipal Development Authority, a West
Virginia public corporation, as Grantor to Atria -~ Huntington
Acquisition Company, L.L.C., a West Virginia limited liability
company, as Grantee, dated July 12, 1999, and recorded in Deed
Book 1051, Page 58, in the Office of the Clerk of the County
Commission of Cabell county, West Virginia. Being the same
property approved to be sold as set forth herein by Atria Assisted
Living, West Virginia L.L.C. (f/k/a Atria - Huntington Acquisition
Company, L.L.C.)

Activities on and uses of the above described property that may result in excessive human
exposure or in the release of a contaminant that was contained as part of the remedial action
related to this covenant are prohibited. Those activities and uses include, but are not limited to:

a) The excavation, drilling or disturbance of subsurface soils on the Site, without
prior written notification to the Secretary of the West Virginia Department of
Environmental Protection. Prior to imitiating such excavation, drilling or
disturbance of subsurface soils an appropriate property-specific Health and Safety
Plan, identifying proper confrols and protective measures to prevent
environmental releases and worker exposure to chemical hazards, shall be
approved by a West Virginia Licensed Remediation Specialist and the work
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conducted by a contractor who is qualified and knowledgeable about releasesand — FE5
exposures o contaminants known (o exist at the site. The contractor shall _Eég
remediate any disturbed areas and reestablish the applicable engineering confiol§ ~ [ = -,
for the site. A
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b) The extraction of groundwater st the site for any use except groundwater
manitoring.

The current owners of record of the property, and their contact information, are:

Ball Park Acquisition, LLC
c/o Mr. Todd Shell
1511 MeCoy Road
Huntington, West Virginia 25701

Any person, mcluding a person that owns an interest in the real property, the state or
federal agency determining or approving the environmenial response project pursuant to which
an environmental covenant is created, or a municipality or other unit of local govemment may be
a holder of an environmental covenant. The following are all of the holders of this covenant:

Ball Park Acquisition, LLC
¢'o Mr, Todd Shell
1511 McCoy Road
Huntington, West Virginia 25701

The facts regarding the remediation response project at this property are:

Contamination occurred at the Site due to past glass manufacturing and waste
disposal activities in adjacent areas, and the migration of Contaminants of
Concern (COCs) under the Site. The COCs for the Atria Parcel include arsenic
and Total Petroleurn Hydrocarbons .

The remediation al the Site included removal of arsenic impacted soil as well as
the placement of clay, concrete, and asphall caps over various portions of the Site
g illustrated in figure Exhibit A. The Site was remediated (0 residential
standards and residential exposure assumptions were used to comply with the site-
specific remediation standards consistent with Section 9 of the Voluntary
Remedistion and Redevelopment Rule (VRRR), Title 60, Code of State Rules,

Series 3,

Engineering comirols have been implemented to limit direct human exposure to

the listed COCs mn soil and groundwater, and include clay, concrete and asphalt g

caps that cover a majority of the Site, o
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This Environmental Covenant prohibits the extraction of groundwater except for
monitoring purposes to control the exposure pathway to groundwater.

This covenant also restricts soil excavations in the capped areas (refer to figure in Exhibit
A showing cap locations) and requires a Health and Safety Plan for such activities.

This LUC requires that the capped portions of the Site be maintained in a contiguous,
impermeable, unbroken condition such that they perform as engineering controls, o
control the exposure pathway with impacted soils at the property.

The owner(s) of the property shall provide written notice to the Secretary of the
Department of Environmental Protection within 10 days following transfer of a specified interest
in the property subject to this covenant, changes in use of the property, application for building
permits regarding the property, or proposals for any site work affecting the contamination on the
property.

The owner(s) shall conduct inspections of the property 1o monitor compliance with this
Land Use Covenant at least once per year, and shall submit two (2) signed copies of the
inspection monitoring report to the WVDEP, DLR headquarters in Charlesion, within thirty (30)
days of the inspection. The written report shall describe the inspection performed, the
observations made, and any corrective actions taken.

This covenant relieves the applicant and subsequent successors and assigns from all civil
liability to the state as provided under West Virginia Code Article 22 of Chapter 22 and shall
remain in effect so long as the property complies with the applicable standards in effect at the
time this covenant was issued.

This covenant shall not be amended, modified or terminated except by written instrument
executed by and between the Owner at the time of the proposed amendment, modification or
termination, and the Secretary of the West Virginia Department of Environmental Protection, or
his successor in accordance with regulations promulgated by the Secretary or his successor.
Within 5 days of executing an amendment, modification or termination of this Land Use
Covenant, the Owner shall record such amendment, modification or termination with the Clerk
of the Cabell County Commission, and within 5 days thereafter, the Owner shall provide a true
copy of the recorded amendment, modification or termination to the Secretary of the Department
of Environmental Protection.

The administrative record for the environmental response project reflected in this
covenant is maintained in the files of the Department of Environmental Protection, Division of
Land Restoration, 601 57™ Street SE, Charleston, West Virginia 25304 and is entitled

OWENS-BROCKWAY GLASS CONTAINER INC.
FIFTH STREET WEST & EIGHTH AVENUE
“ATRIA PARCEL"

HUNTINGTON, CABELL COUNTY, WEST VIRGINIA
WVDEP VRP No. 04175
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The West Virginia Department of Environmental Protection is granted full right of access
to the property for the purpose of implementation or enforcement of this covenant,

All restrictions and other requirements described in this covenant shall run with the land
and shall be binding upon all holders and their graniees, lessecs, authorized agents, employees or
persons acting under their direction or control.

l:H WFI'NESS WHEREOF, the following holders have executed this covenant on the dates
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Ball Park Acquisition, LLC %r Secretary, Department of Environmental Protection
I, Frgak Lambect us 3 a Notary Public in and for the County

of Edboe ll SI.‘!II.‘. of Lloess W, T 0wy ,do hﬂtb)‘ mfy that

_ P I4A  Shell .whm:mmaismgnadmlhewﬂungabuw has this

day executed this document in my presence or this day acknowledged same to be the true act and
deed of said holder.

July , 2009

Notary Public
%éﬂmm a Notary Pyblic in and for the County
of oo, State of g&i E:ﬁfﬁ:“' , do hereby certify that
amn is signed to the writing above, has this
day tadthmdmuuulmmypmmummmdnyacknuw!udgcdmembuthuummmd
or Uovopat 2009
émtm

Lty Commrtagc, Ih:h: Aoel L3 ﬁ'm Nm Public
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deed of said holder.
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The Clerk will returm the recorded document to:
Mr. Ken Ellison, Director
WVDEP, DLR
601 57" Street :
Charleston, WV 25304 X
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Table 1
Soil - Chemicals of Concern
Atria Parcel
Former Owens-Brockway Glass Container, Inc,
Huntington, West Virginia

Inorganics (Metals)

Arsenic

Table 2
Groundwater - Chemicals of Concern
Atria Parcel
Former Owens-Brockway Glass Container, Inc.
Huntington, West Virginia

Inorganics (Metals) I@Pmmm (TPH}

Arsenic Diesel Range Organics (DRO)

Dil Range Organics (ORO)

Compounds detected above Table 60-3B Groundwater De Minimis levels (revised 2008)
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BALLPARK ACQUISITION CORPORATION, LLC. PROPERTY e

EXHIBIT A
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