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PROVIDE A BRIEF SUMMARY OF THE CONTENT OF THE RULE:

This rule reguiates the generation, freatment, storage, and disposal of hazardous waste to the extent necessary
for the protection of the public health and safety and the environment. The rule adopts and incorporates by
reference the federal regulations set forth in 40 CFR Parts 260 through 279 that are in effect as of August 21,
2019,

SUMMARIZE IN A CLEAR AND CONCISE MANNER CONTENTS OF CHANGES iIN THE RULE AND A STATEMENT OF
CIRCUMSTANCES REQUIRING THE RULE:

WVDEP is proposing to amend the Hazardous Waste Management System, 33CSR20, by adopting the most
current hazardous waste regulations. These amendments are necessary to maintain consistency with the

federal program and maintain state program approval / primacy of the hazardous waste regulations in the state
of West Virginia.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPOSED
RULE:

A. ECONOMIC IMPACT ON REVENUES OF STATE GOVERNMENT:

No fiscal impacts on state government are anticipated.

B. ECONOMIC IMPACT OF THE RULE ON THE STATE OR ITS RESIDENTS:

NO economic impacts on the state or its residents are anticipated.



C. FISCAL NOTE DETAIL:

Effect of Proposal Fiscal Year

2019 2020 Fiscal Year {(Upon

Increase/Decrease |Increase/Decrease Full

{use "-") {use "-") Implementation)
1. Estimated Total Cost 0 4 0
Personal Services 0 4; 0
Current Expenses 0 0 0
Repairs and Alterations 0 ¥ 0
Assets 0 0 0
Other 0 0 ¢
2. Estimated Total 0 4 0

Revenues

D. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT):

The proposed legislative rule will not have any impact on the c¢osts and revenues of state government.

BY CHOOSING 'YES', | ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.

Yes

Jason E Wandling -- By my signature, | certify that | am the person authorized to file legislative
rules, in accordance with West Virginia Code §29A-3-11 and §39A-3-2.




33CSR20

TITLE 33
LEGISLATIVE RULE
DEPARTMENT OF ENVIRONMENTAL PROTECTION
WASTE MANAGEMENT

SERIES 20
HAZARDOUS WASTE MANAGEMENT SYSTEM

§33-20-1. General.
1.1. Scope. — This rule establishes and adopts a program of re

storage, and disposal of hazardous waste to the extent necessary fo
safety and the environment.

lation for the generation, treatment,
rotection of the public health and

1.2. Authority. — W. Va. Code § 22-18-6.
1.3. Filing Date. — Maveh-2-3838,

1.4. Effective Date. — June-i-2038

fo that statute or regulation in effect on
is rule. This incorporation by reference

Act.

1.5.a. In apply
following exceptions ¢

“Darector” will the mcaningﬂ ed in 4 C FR § 260 10.

1.5.a.3.
will be accomplished by

pursuant to the provisions o

sgulations require publication in the “Federal Register”” compliance
in the “West Virginia Register:”, a part of the “State Register” created
. Code § 29A-2-2 for those areas applicable and delegable to the state.

1.5.a.4. Whenever in the federal regulation reference is made to the Resource Conservation
and Recovery Act (42U.5.C. § 6930), the reference is to section 4 of this rule. The notification requirements
of the Resource Conservation and Recovery (42 U.S.C. §3010) remain n effect and will be satisfied by
compliance with section 4 of this rule.

1.6. This rule references the provisions of the West Virginia Department of Environmental Protection,
Division of Air Quality rule, 45CSR25, “Control of Air Pollution from Hazardous Waste Treatment,
Storage and Disposal Facilities” that 1s in effect on the date that this rule becomes effective.
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§33-20-2. Hazardous Waste Management System: General.

2.1. 40 C.F.R. Part 260. — The provisions of 40 C.F.R. § 260 arc hereby adopted and incorporated by
reference with the modifications, exceptions, and additions set forth in this section.

2.1.a. The definitions of terms used in this rule will have the meaning ascribed to them in 40 C.F.R.
§§ 260, 261, 262, 263, 264, 265, 266, 267, 268, 270, 273, and 279 with the exceptions, modifications, and
additions set forth in this section.

2.1.a.1. “Full regulation”™ means those rules appli
kilograms of non-acutely hazardous waste in a calendar mont!
dispose of hazardous waste at the facility.

to generators of greater than 1,000
ar those generators that treat, store or

2.1.a.2. “Stage” or “staging” means the {
materials within a recycling facility for a period
materials for longer than three days is considered “si

2.1.a3. In all matters related to implem"
Management Act and the rules prom

261.3 or 40 C.F.R. part irt 1), as incorporated by this rule, may petition the Secretary for an
exclusion following the pro¢ established in 40 C.F.R. § 260.20 and 40 C.F.R. § 260.22. The Secretary
will utilize EPA guidance in eValuating delisting petitions.

2.4.b. An initial non-refundable fee of one thousand dollars ($1,000.00) shall accompany all
petitions submitted under this rule. The petitioner shall execute an agreement with the Secretary providing
for the recovery of all reasonable costs incurred by the Department of Environmental Protection attributable
to the review and investigation of the petition in excess of the initial fee submitted with the petition.

2.40b.1. Recoverable costs will be determined by the number of hours worked under the
agreement by the primary Department of Environmental Protection employee multiplied by two and one-
half (2.5) times the hourly rate of that employee and then adding direct expenses incurred by that emplovee.
Costs related to independent contractors retained by the Department of Environmental Protection to assist
in the review and investigation of petitions will be included as direct expenses.
2
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24b.2. Within thirty (30) calendar days of receiving a petition under this section, the
Department shall send the petitioner an itemized list of estimated costs it expects to incur as a result of
reviewing and investigating the petition. The list will include anticipated outside contractor costs.

2.4b.3. If, upon review of the itemized list of estimated costs submitted by the Department,
the petitioner determines not to continue the petition process, the petitioner, if he wishes to withdraw the
petition, shall submit a certified letter to the Secretary withdrawing the petition. If the letter is submitted
within ten (10) days of the date of receipt of the Department’s list of estimated costs, the petitioner will not
be liable for any costs incurred in excess of the initial application fee.

2.4.c. Where the Administrator of the EPA has granted a petition to exclude hazardous waste from
40 CF.R. § 261.3 or 40 CF.R. part 261, Subpart D, pursuant to_ R. § 260.22, the Secretary shall
accept the determination and amend this rule accordingly, provi

demonstrative information, and a copy of the Administg
40 C.F.R. § 260.20(¢c); and ;

2.4.c.2. No scientifically supportablé ¥
not been presented to the Administrator.

2.5. Petitions to amend the regulatd

2.5.a. Persons desiring to includ : I te shall petition the Secretary for an
inclusion after having received approval fro di theEnvironmental Protection Agency.
The petition will include:

on and so advise the petitioner. If the Secretary denies the petition
itioner of the action in writing, setting forth the reasons therefor.

whether to approve
is made, he or she sh

approved by the Administrator; unless scientifically supportable reasons for the demial are advanced that
had not been presented to the Administrator.

2.5.d. Any person may petition the Secretary to include a waste as a umversal waste as follows:

2.5.d.1. Submit a petition to the Secretary demonstrating that regulation under the universal
waste regulations of 40 C.F.R. Part 273 is appropriate for the waste or category of waste, will improve
management practices for the waste or category of waste, and will improve implementation of the
Hazardous Waste Program. The petition shall also include information required by 40 C.F.R. § 260.20(b)
and include as many of the factors listed in 40 C.F.R. § 273.81 as arc appropriate for the waste or category
of waste addressed in the petition.
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2.5.d.2. The Secretary shall grant or deny a petition using the factors listed in 40 CF.R. §
273.81. The decision will be based on the weight of evidence showing that regulation under 40 C.F.R. Part
273 15 appropriate for the waste or category of waste, will improve management practices for the waste or
category of waste, and will improve implementation of the Hazardous Waste Program.

2.5.d.3. The decision of the Secretary will be in writing and state the reasons to either grant or
deny the petition. Any petitioner aggrieved by the decision of the Secretary may appeal the decision to the
Environmental Quality Board in accordance with the provisions of W. Va. Code § 22-18-20.
§33-20-3. Identification and Listing of Hazardous Waste.

3.1. 40 C.F.R. Part 261. — The provisions of 40 C.F.R. Part 261 are hereby adopted and incorporated
by reference with the modifications, exceptions, and additions set foftliin this section.

3.1.a. In order for a mixture of a waste and one or mo zardous wastes 1identified in 40 C.F.R.
§ 261.3(a)(2)(1v) to be exempt from the definition of hazard‘ owner or operator shall comply
with the following:

3.1.a.1. Provide a certification in wr, 0 thc Secretary that dwater monitoring that

cither complies with 40 C F R Part 2635, Subpart '

3.1.a3.
present in the mixture

SRR AN e L

4.1. Applicability. — to 40 CF.R §262.18 any person engaging in any activity mvolving
hazardous waste in the State of ' West Virginia shall notify the Sccretary of those activities when they begin,
unless those activities are exempted from the requirements of this rule.

4.2. Notification. Any person who notified EPA of its hazardous waste activities i the State of West
Virginia shall provide a copy of that notification to the Secretary.

4.2.a. Any person exempted from the federal notification requirements as specified in 40 C.F.R.
§§ 261.6(a)(2) and (3) and 262.14, remains subject to West Virginia notification requirements, and shall
notify the Secretary in writing of hazardous waste activities on the date of initiation of those activities.
Notification may be accomplished by using EPA Form 8700-12 or by providing the same information
required by EPA Form 8700-12 in any other manner selected by the notifier.

4
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4.2.b. One notification form 1s required for each generator.

42.c. A notification form is required for each storage, treatment, disposal or other facility.
However, if one facility site includes more than one storage, treatment or disposal activity, only one
notification form for the entire facility site is required.

4.2.d. Generators that store, treat or dispose of hazardous waste on-site shall file a notification
form for generation activitics, as well as storage, treatment, and disposal activities, unless those activities

are exempted from the requirements of this rule.

§33-20-5. Standards Applicable to Generators of Hazardous Waste.

5.1. 40 C.F.R. Part 262. — The provisions of 40 C.F.R. Part 265
by reference with the modifications, exceptions, and additions ¢

t¢ hereby adopted and incorporated
ted in this seetion.

5.2. 40 CF.R. §5262.10(g)(1) and 262.10 (g)(2). — of 40 CF.R. §5262.10(g)(1) and
262.10 (g)(2) will be excepted from incorporation. ‘

5.2.a. A person who generates a hazardou,
compliance requirements and penalties prescribed ™
comply with the requirements of this rule. This rule i
Resource Conservation and Recovery Act

if he or she does not
ment authority of the

5.2.b. All references to 40 C.F
rule and its subdivisions, as appropriate.

ecovery N Disposal are hereby adopted and
in subdivision 1.5.a above does not apply to the

meorporated by reference” “
i ats contained therein, any person subject to the

provisions of this:subscction. t;

6.1. 40 CFR.
by reference, insofar

63. — Théprovisions of 40 C.F.R. Part 263 are hereby adopted and incorporated
s relate to the transportation of hazardous waste by air and water.

6.2. Transportation of ous waste by railroad, roads, and highways 1s regulated by the West
Virginia Public Service Cominission rules, “Rules and Regulations Governing the Transportation of
Hazardous Waste by Rail”, 150CSR11. The use of the state highways for the transportation of hazardous
waste 1s also regulated by the West Virginia Division of Highways at 157CSR7, “Transportation of
Hazardous Wastes upon the Roads and Highways:”,

§33-20-7. Standards for Owners and Operators of Hazardous Waste Treatment, Storage, and
Disposal Facilities.

7.1. 45CSR25, Division of Air Quality. — The standards in this section apply to owners and operators
of all facilities that treat, store or dispose of hazardous waste, except as otherwise provided by law. In
addition to the standards m section 7 of this rule, 45CSR235, “Coentrol of Air Pollution from Hazardous
Waste Treatment, Storage and Disposal Facilities:”, applies to hazardous waste management facilities that

3
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may emit hazardous waste or the constituents thereof into the atmosphere, including incineration facilitics,
except as otherwise provided by law. For purposes of this section, the following persons are considered to
be incinerating hazardous waste:

7.1.a. Owners or operators of hazardous waste incinerators; and
7.1.b. Owners or operators of boilers or industrial furnaces used to destroy wastes.

7.2. 40 C.F.R. Part 264. — The provisions of 40 C.F.R. Part 264 are hereby adopted and incorporated
by reference with the modifications, exceptions, and additions set forth in this section.

7.3. Required Receipt of [dentical Notification. — The provisions.of 40 C.F.R. §§ 264.12(a)(1) and (2)
arc retained by the Environmental Protection Agency, however Secretary shall receive identical
notification.

7.4. Releases from Sohd Waste Management Unlt ns of 40 C.F.R. Part 264, Subpart

teters istrator”” will be to the
Secretary of the Department of Environmental Protects ndwater protection

standards pursuant to the authority granted to the Secr

7.4b. For purposes of 40 C
groundwater protection standards, 47CSR
Secretary in W. Va. Code § 22-12-4. ;

74.c. The pro
modifications:
7.4.c.1. The S& I

required under:4

reference.

7.6. Provisions R srators. — The provisions of 40 C.F.R. §§ 264.341, 264.342, 264.343,
264.344, 264.345, and 2 telating to incinerators are excepted from incorporation by reference.
Consult the rules of the Div Aar Quahty regarding emissions from incinerators. The Division of Air
Quality retains its authority to énforce the air monitoring items listed in 40 CF.R. § 264.347(a) related to
incinerating hazardous waste. The Division of Water and Waste Management retains authority to enforce
40 C.F.R. §§ 264.347(b), (c), and (d). Consult the Division of Air Quality, 45CSR25, “Control of Air
Pollution from Hazardous Waste Treatment, Storage and Disposal Facilities-”,

7.7. 40 C.F.R. Part 264, Subparts AA, BB, CC and 40 C.F.R. § 264.1080(f); and 40 CFR. §
264.1080(g). — The provisions of 40 C.F.R. § 264.1080(f) and 40 C.F.R. § 264.1080(g) are hereby adopted
and incorporated by reference, and the remaining provisions of 40 C.F.R. Part 264, Subparts AA, BB, and
CC are excepted from incorporation by reference. Consult the rules of the Division of Air Quality regarding
air emission standards for process vents, air emission standards for equipment leaks, and air emission
standards for tanks, surface impoundments and containers.

0



33CSR20
§33-20-8. Interim Status Standards for Owners and Operators of Hazardous Waste Treatment,
Storage, and Disposal Facilities.

8.1. 40 C.F.R. Part 265. -- The provisions of 40 C.F.R. Part 265 are adopted and incorporated by
reference with the modifications, exceptions, and additions set forth in this section.

is Trom incinerators. “Fhe Division of Air
. § 265.347(a) related to incinerating
s authority to enforce 40 CF.R. §§

Consult the rules of the D1V1Slon of Air:
Quality retains its authority to enforce 1
hazardous waste. The Division of Water a

265.347(b).

843, Thermal Tre
incorporated by refer

cmission stan
containers.

Hazardous Waste Manag_

9.1. 40 C.F.R. Part 266. -="The provisions of 40 C.F.R. Part 266 are hereby adopted and incorporated
by reference. Consult the rules of the Division of Air Quality regarding Subpart H of this part.

§33-20-10. Land Disposal Restrictions.

10.1. 40 C.F.R. Part 268. -- The provisions of 40 C.F.R. Part 268 are hereby adopted and incorporated
by reference with the modifications, exceptions, and additions set forth in this section.

10.2. 40 CF.R. §§ 268.5, 268.6, 268.13, 268.42(b), and 268.44. -- The provisions of 40 CF.R. §§
268.5, 268.6, 268.13, 268.42(b), and 268.44 arc excepted from incorporation by reference.
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10.3. Defimition of Admimstrator in 40 C.F.R. § 268.40(b). The term “Administrator” in 40 CF.R. §
268.40(b) will retam 1ts meaning as defined n 40 CF.R. § 260.10.

§33-20-11. The Hazardous Waste Permit Program and Standardized Permit.

and additions set forth n this section.
11.2. 40 CF.R. § 270.2 Definitions.

11.2.a. Definition of “RCRA permit”. — For purposes of this section, the term “RCRA permit”™
means “West Virginia Hazardous Waste Management Permit-”,  Fhe'following additional requirements
will apply to obtain a Hazardous Waste Management Permit in Virginia. All references in 40 C.F.R.
Part 270 and 40 C.F.R. Part 267 to 40 C.F.R. Part 124 will d to be references to the applicable
provisions of subsections 11.4 through 11.17 of this rule. Teo: “any inconsistency with 40 C.F.R.

11.3.a. Any person who applies;
management facility, or both, shall subni a money order or cashier’s check

cquired to obtain a permit-by-rule

ceeds ﬁfty thousand dollars ($50,000) then the
, €lect to submit the fee payments n installments

person required to pay the
over a three-year:period.

quirements of this subsection will apply to West Virginia Hazardous
Waste Management Part pplicants seeking initial permits for hazardous waste management units.
The requirements of this s ill also apply to West Virginia Hazardous Waste Management Part B
permit applicants seeking renéwal of permits for those units, when the renewal application 1s proposing a
significant change in facility operations. For the purposes of this section, a “significant change™ is any
change that would qualify as a Class 3 permit modification (See, 40 C.F.R. § 270.42 for a description of
permit modifications). The requirements of this section shall also apply to hazardous waste management
facilities for which facility owners or operators are seeking coverage under a RCRA standardized permit
(See, 40 CFR Part 270, Subpart ), including renewal of a standardized permit for such units, where the
renewal is proposing a significant change in facility operations, as defined at 40 CFR § 124.211(c). The
requirements of this section do not apply to permit modifications under 40 C.F.R. § 270.42 or to applications
that are submitted for the sole purpose of conducting post-closure activities or post-closure activities and
corrective action at a facility.
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11.4.b. Prior to the submission of a West Virginia Hazardous Waste Management Part B permit
application for a facility, or to the submission of a written Notice of Intent to be covered by a RCRA
standardized permit (See, 40 CFR Part 270, Subpart J), the applicant shall hold at least one meeting with
the public in order to solicit questions from the community and inform the community of proposed
hazardous waste management activities. The applicant shall post a sign-in sheet or otherwise provide a
voluntary opportunity for attendees to provide their names and addresses.

11.4.c. The applicant shall submit a summary of the meeting, along with the list of attendees and
their addresses developed under subsection 11.4.b and copies of any wrntten comments or materials
submitted at the meeting, to the Department as a part of the Part B application, in accordance with 40 C.F.R.
§ 270.14(b), or with the written Notice of Intent to be covered by a RCRA standardized permit (See, 40
CFR Part 270, Subpart ).

~application mecting at least 30 days
to the Department upon request,

11.4.d. The applicant shall provide public notice of th
prior to the meeting. The applicant shall maintain, and
documentation of the notice. :

11.4.d.1. The applicant shall provide pub

11.4.d.1.A. A newspaper advertisef
requirements in paragraph 11.4.d.2, in a newspap
_]urlSdlCthl‘l that hosts the proposed locatlon of the f:
tion in adjacent couiities or equivalent
jurisdictions, where the Secretary dcte ccessary to inform the affected public.

The notice shall be published as a dlsplay

aph 11.4.d.2. If the applicant places
¢ readable from the nearest point

marked sign at or near
the sign on thc facili

jurisdiction over : ility 1s or is proposed to be located and to each State agency having
ect to the construction or operation of the facility.

11.4.d.2.A. The date, time, and location of the meeting;
11.4.d.2.B. A brief description of the purpose of the meeting;

11.4.d.2.C. A brief description of the facility and proposed operations, including the
address or a map (e.g., a sketched or copied strect map) of the facility location;

11.4.d.2.D. A statement encouraging people to contact the facility at least seventy-two
(72) hours before the meeting if they need special access to participate in the meeting; and

11.4.d.2.E. The name, address, and telephone number of a contact person for the applicant.

9
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11.5. Public Notice Requirements at the Apphcation Stage.

11.5.a. Applicability. The requirements of this subsection apply to all West Virginia Hazardous
Waste Management Part B permit applicants seeking initial permits for hazardous waste management units.
The requirements of this section also apply to Hazardous Waste Management Part B permit applicants
secking rencwal of permits for these units upon the expiration of the existing permit. The requirements of
this section do not apply to hazardous waste units for which facility owners or operators are seeking
coverage under a RCRA standardized permit (See, 40 CFR Part 270, Subpart I). The requirements of this
section do not apply to permit modifications under 40 C.F R. § 270.42 or permit applications submitted for
the sole purpose of conducting post-closure activities or post-closure activitics and corrective action at a

facility.

11.5.b. Notification. The Secretary shall provide public noti
an applicant has submitted a Part B permit application. The Secr,
B permit application has been submitted to the Secretary and 1

as required in subsection 11.5 when
“shall provide public notice that a Part
ble for review to:

11.5.b.1. The applicant;
11.5b.2. All persons on a mailing lis;

11.5.b.3. The appropriate units of State
Where the facility is proposed to be located and to eac

a map (¢.g., a sketched or copiéd street map) of the facility location on the front page of the notice; and
11.5.¢c.6. The date that the application was submitted.
11.5.d. Concurrent with the notice required under subdivision 11.5.b, the Secretary shall place the
permit application and any supporting documents in a location accessible to the public in the vicinity of the
facility or at the Department’s office.

11.6. Information Repository.

11.6.a. Applicability. The requirements of this section apply to all applicants secking West Virginia
Hazardous Waste Management Permits for hazardous waste management units.

10
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11.6.b. The Secretary shall assess the need, on a case-by-case basis, for an information repository.
When assessing the need for an information repository, the Secretary shall consider a variety of factors,
including the level of public interest, the type of facility, the presence of an existing repository, and the
proximity to the nearest copy of the administrative record. If the Secretary determines, at any time after
submittal of a permit application, that there is a need for a repository, then the Secretary shall notify the
facility that it must establish and maintain an information repository.

11.6.c. The information repository shall contain all documents, reports, data, and information
deemed necessary by the Secretary to fulfill the purposes for which the repository is established. The
Secretary has the discretion to limit the contents of the repository.

11.6.d. The information repository shall be located and mj;
If the Secretary finds the site unsuitable for the purposes and pe
problems with the location, hours of availability, access or ot
shall specify a more appropriate site. '

ined at a site chosen by the facility.
§'for which 1t was established due to
nt considerations, then the Secretary

‘public about the information
written notice about the

11.6.¢. The Secretary shall specify requiremny
repository. At a minimum, the Secretary shall r¢

“for informing tk
thc fac111ty to pro

the repository
the Secretary. The Seéretary shall close
.subdivision 11.6.b.

with approprlate information throughou
the repository at his or her discretion, bas:

11.7. Application for a Permit.

11 éomplete, sign, and submit to the
pplications are not required for
70.60. Th Secretary shall not begin processing
pplication requirements for that permit. Permit
on requirements of 40 CF.R. § 270.11.

hazardous waste permits:
a permit until the applicant}
applications shal '

pplication submitted by a new hazardous waste
view for complctcncss Within 60 days of receipt, cach

on 18 1ncomplete the Secretary shall hist the information necessary
then the application is for an existing hazardous waste management
facility, the Secretary sha fy in the notice of deficiency a date for submitting the necessary
information. The Secretary otify the applicant that the application 1s complete upon receiving this
mformation. After the application is completed, the Secretary shall request additional information from the
applicant, but only when necessary to clarify, modify or supplement previously submitted material. Request
for additional information shall not render an application incomplete.

11.7.c. Ifthe applicant fails or refuses to correct deficiencies in the application, the Secretary shall
deny the permit and take appropriate enforcement actions pursuant to W. Va. Code §§ 22-18-15, 22-18-16,
and 22-18-17.

11.7.d. If the Secretary decides that a site visit is necessary for any reason in conjunction with the

processing of an application, he or she shall notify the applicant and schedule a date for the site visit.

11
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11.7.e. The effective date of an application i1s the date on which the Secretary notifies the applicant
that the application i1s complete as provided for in subdivision 11.7.b above.

11.7.f. For each application, the Secretary shall, no later than the effective date of the application,
prepare and mail to the applicant a project decision schedule. The schedule shall specify target dates by
which the Secretary intends to:

11.7.f.1. Prepare a draft permit;
11.7.£2. Give public notice;

11.7.£3. Complete the public comment period, including any public hearing; and

11.7.£4. Issue a final permit.

11.8. Modification, Revocation and Reissuance, or T

be modified, revoked and reissued, or terminated for
All requests shall be in writing and shall contain fac

‘he or she shall send the requester a brief
uests for modification, revocation and

or hearings. Denials by the Secretary
may be appealed to the Environmental Qual section 16 of this rule and W. Va.

Code § 22-18-20.

“tévoke and reissue a permit under 40
, hall prepare a draft permit pursuant
hanges. The Secretary may request additional
quirc the submission of an updated application.
er 40 CFR § 270.41(b)(3), the Secretary shall
ase of revoked or reissued permits under 40 CFR §
ply with the appropriate requirements in 40 CFR

to subsection 11.9 below,”
information an

prepared. When a permit 1s revoked and reissued under this section,
any revocation and reissuance proceeding, the permittee shall comply
efmit until a new final permit is reissued.

be reopened when
the entire permit is re
with all conditions of the

11.8.b.3. “Classes™] and 2 Modifications” as defined in 40 C.F.R. §§ 270.42 (a) and (b) arc not
subject to the requirements of this Section.

11.8.c. If the Secretary decides to terminate a permit under 40 CFR. § 270.43, he or she shall
issuc a Notice of Intent to Terminate. A Notice of Intent to Terminate is a type of draft permit that follows
the same procedures as any draft permit prepared under subsection 11.9 below.

11.9. Draft Permits.

11.9.a. Once an application is complete, the Secretary shall decide whether to prepare a draft permit
or to deny the application.

12
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11.9.b. If the Secretary decides to deny the permit application, he or she shall 1ssue a Notice of
Intent to Deny. A Notice of Intent to Deny the permit application is a type of draft permit that follows the
same procedures as any draft permit prepared under this section. If the Secretary’s final decision is that the
initial decision to deny the permit application was incorrect, he or she shall withdraw the Notice of Intent
to Deny and proceed to prepare a draft permit.

11.9.c. If the Secretary decides to issue a draft permit, he or she shall prepare a draft permit that
contains the following information:

11.9.c.1. All conditions under 40 C.F.R. §§ 270.30 and 270.32;

11.9.c.2. All comphance schedules under 40 C.F.R. § 27(.33;

11.9.c.3. All monitoring requirements under 40 C 70.31; and,

11.9.c.4. Standards for treatment, storage, an ¢ other permit conditions under 40

C.FR. § 270.30.

11.9.d. All draft permits prepared by theS
fact sheet and shall be based on the administrativ
comment.

shall be accompanied by a
( available for public

11.10. Fact Sheet.

11.10.a. The Secretary shall prep
management facility that the Secretary fin
issues. The fact sheet wil
methodological and polx
fact sheet to the appli

draft permit for a hazardous waste
ad public interest or raises major

permit;

to applicable statutory
record;

11.10.b.4. Reason§ why any requested variances or alternatives to required standards do or do
not appear justified,

11.10.b.5. A description of the process for reaching a final decision on a draft permit including:

11.10.b.5.A. The beginning and the ending dates of the comment period and the address
where comments will be received;

11.10.b.5.B. Procedures for requesting a hearing and the nature of that hearing; and
11.10.b.5.C. Any other procedures by which the public participates in the final decision.

13
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11.10.b.6. Name and telephone number of a person to contact for additional information.
11.11. Public Notice of Permit Actions and Public Comment Period.
11.11.a. Scope. The Secretary shall give public notice if the following actions have occurred:
11.11.a.1. A draft permit has been prepared; and
11.11.a.2. A hearing has been scheduled.
11.11.b. No public notice is required when a request for permit modification, revocation and

reissuance, or termination is denied under subsection 11.8 above. Written notice of that denial shall be given
to the requester and to the permittee. :

11.11.c. Timing. Public notice of the preparation of
Deny a Permit Application) required under subdivision 1}
comment. Public notice of a public hearing shall be give
of the hearing may be given at the same time as publi
be combined.)

rmit (including a Notice of Intent to
llow at least 45 days for public

11.11.d. The Secretary shall provide public ne
the following methods:

11.11.d.1. By mailing a cop¥:
to receive notice under this paragraph m
categorics of permits):

¢e to the fo persons (any person otherwise entitled
1 to receive notice for any classes and

on of Water and Waste Management and the
1ssue a RCRA permit, an underground injection

11.11.d51:8:
Division of Air Quality, if"th
control (UIC)perm :

: agencies with jurisdiction over fish, shell fish, and wildlife
resources an i1t chifplans, the advisory council on historic preservation, and the

Including those who request in writing to be on the list;

11.11.d.1.D.2.  Soliciting persons for “area lists” from participants in past permit
proceedings in that area; and

11.11.d.1.D.3. Notifying the public of the opportunity to be put on the mailing list
through periodic publication in the public press and in such publications as regional and State funded
newsletters, environmental bulletins or state law journals. The Secretary may update the mailing lists from
time to time by requesting written indications of continued interest from those listed. The Seeretary may
delete from the lists the name of any person who fails to respond to the request.

11.11.d.1.E. To any unit of local government having jurisdiction over the area where the
facility is proposed to be located; and
14
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11.11.d.1.F. To each State agency having any authority under State law with respect to the
construction or operation of the facility.

11.11.d.2. By publishing a notice in a daily or weekly major local newspaper of general
circulation and broadcast over local radio stations;

11.11.d.3. By any manner constituting legal notice to the public under State laws; and
11.11.d.4. By any other method reasonably calculated to give actual notice of the action in

question to the persons potentially affected by it, including press releases or any other forum or medium to
elicit public participation.

11.11e.  All public notices issued under this sectiogshall contain the following minimum

information:

11.11.e.1. Name and address of the office
being given; ;

11.11.e.2. Name and address of the p
facility or activity regulated by the permit;

11.11.e.3. A brief descripti
the permit application or the draft perm

11.11.c.4. Name, addrcss and" 1

may obtain further mfomlati

d, mcludmg a statement of procedures to request
and other procedures by which the public may

on considered by the Secretary to be necessary or proper.

carings. In addition to the general public notice described m

11.11.£.2. Date, time, and place of the hearing; and

11.11.£3. A brief description of the nature and purpose of the hearing, including the applicable
rules and procedures.

11.11.g. In addition to the general public notice described in subdivision 11.11.¢, the Secretary
shall send to all persons identified in subparagraphs 11.11.d.1.A through 11.11.d.1.F a copy of the fact
sheet, the permit application, and the draft permit, as applicable.

11.12. Public Comments and Requests for Public Hearings.

15
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11.12.a. During the public comment period provided under subsection 11.11, any interested person
may submit written comments on the draft permit and may request a public hearing, if a hearing has not

already been scheduled.

11.12.b. A request for a public hearing shall be in writing and shall state the nature of the i1ssues
proposed to be raised in the hearing. The Secretary shall consider and respond to all relevant comments,
as provided in subsection 11.16 below, in making the final decision.

11.13. Public Hearings.

11.13.a. The Secretary shall hold a public hearing whenever he or she finds, on the basis of
requests, a significant degree of public interest in a draft permit.

11.13.b. The Secretary shall also hold a public heari ‘his or her discretion, whenever, for

11.13.e. Whenever a public he
for the hearing who will be responsible fo

raj goments submitted during the public comment period appear

to raise substanti questions‘ ming aj permit, the Secretary shall take one or more of the following

actions:
11.14.a.1. Preg draft permit, appropriately modified, under subsection 11.9.

11.14.a.2. Preparca revised fact sheet under subsection 11.10 and reopen the comment period.

11.14.a.3. Reopen or extend the comment period under subsection 11.11 to give interested
persons an opportunity to comment on the information or arguments submitted.

11.14.b. Comments filed during the reopened comment period shall be limited to the substantial
new questions that caused its reopening. The public notice under subsection 11.11 shall define the scope

of the reopening.

11.14.c. The Secretary shall issue public notice of any of the above actions in accordance with
subsection 11.11 above.

16
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11.15. Issuance and Effective Date of Permut.

11.15.a. Afier the close of the public comment period on a draft permit, the Secretary shall issue a
final permit decision. The Secretary shall notify the applicant and each person who has submitted written
comments or requested notice of the final permit decision. The notice shall include reference to the
procedures for appealing a decision on the permit. For purposes of this section the final permit decision
means a final decision to issue, deny, modify, revoke and reissue, or terminate a permit.

11.15.b. A final permit decision will become effective 30 days after the service of Notice of
Decision unless:

11.15.b.1. A later effective date is specified in the decisi

11.15.b.2. Review is requested or evidentiary hearing is #equested; or

11.15.b.3. No comments requested change i fheidr nit, in which case the permit will
become effective immediately upon issuance. :

11.16. Response to Comments.

11.16.a. Atthe time that any final permit dect
comments. This response will:

11.16.a.1. Speeify which pro
permit decision and the reasons for the ch

11.17.a.4. All doctiments cited in the fact sheet; and

11.17.a.5. Other documents contained in the supporting file for the draft permit.

11.17.b. The Secretary shall base final permit decisions on the administrative record consisting of:
11.17.b.1. Administrative record for the draft permit;

11.17.0.2.  All comments received during the public comment period provided under
subsection 11.11 (including any extension or reopening under subsection 11.14);

11.17.b.3. The tape or transcript of any hearing(s) held under subsection 11.13;
17
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11.17.b.4. Any written material submitted at the hearing;

11.17.b.5. The response to comments required by subsection 11.16 that identify and support
any change made in the draft permit and any new material placed in the record under that subsection;

11.17.b.6. Other documents contained in the supporting file for the permit,
11.17.b.7. An addendum to the fact sheet if needed; and

11.17.b.8. The final permit.

11.17.¢. The administrative record shall be complete on the the final permit is issued.

11.17.d.  Material readily available at the Departny
available and that is included in the administrative record uf
be physically included with the rest of the record, as longias it is speci
in the addendum to the fact sheet.

ubhshed material that is generally
ns 11.17.a and 11.17.b need not
referred to in the fact sheet or

11.18. Public Access to Information.

11.18.a. Any records, reports, or mformatlon
documentation within the Secretary’s p
provided that, upon a satisfactory showirg.
or information or any part thercof would, 1

provisions of this su
“CONFIDENTIAL”

ntiality shall submit the document in two separate parts. The
-not deemed by the person preparing the report as confidential

paragraphs or paggs.a affidavits containing or relating to information that 1s claimed to be
confidential.

submitted i accordance w provisions of subdivision 11.18.¢ above, and no mformation that is
submitted in accordance with™ the provision of subdivision 11.18.c shall be afforded protection as
confidential information unless the Secretary finds that the protection i1s necessary to protect trade secrets.
The person who submits information claimed to be confidential shall receive written notice from the

Secretary as to whether the information has been accepted as confidential or not.

11.18.e. The Secretary shall mark with the term “ACCEPTED” all information that meets the tests
of subdivision 11.18.d and shall protect the same as confidential information. If the person fails to
satisfactorily demonstrate to the Secretary that information in the form presented meets the criteria of
subdivision 11.18.d, the Secretary shall mark the information “REJECTED” and promptly return it to the
person who submitted the information. The Secretary shall retain a copy of the information for reference.

18
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11.18.f. Nothing contained herein shall be construed to restrict the release of relevant confidential
information during situations declared to be emergencies by the Secretary.

11.18.g. Nothing in subsection 11.18 shall be construed as limiting the disclosure of information
by the Department to any officer, employee or authorized representative of State or federal government
concerned with effectuating the purposes of this subsection.

11.18.h. Persons interested in obtaining information pursuant to this subsection shall submit a
request i accordance with the Freedom of Information Act, W. Va. Code § 29B-1-1, et seq.

11.19. 40 CF.R. § 270.12. The provisions of 40 C.F.R. § 270.12 are excepted from incorporation by
reference herein. Availability of information provided under this rule,is controlled by the provision of W.
Va. Code §§ 22-18-12, 29B-1-1, ct seq., and subscction 11.18 of thig

11.20. 40 C.F.R. § 270.24. The provisions of 40 C.F.R.
reference herein. Consult the rules of the Division of Air Q¢

are excepted from incorporation by
cgarding emissions from process vents.

11.21. 40 C.F.R. § 270.60(b). The provisiong:et:40 C.F.R. § 279.64(b) arc hercby adopted and

11.22. 40 CF.R. § 270.155. — The provisions of 4 3
appeal of a decision to approve or deny; dial Action P! AP) application are hereby modified for
the purposes of this rule as follows: An ntcr on the degf; RAP or notice of intent to deny or any

participant in any public hearing(s) on th Seeretary’s decision to approve or
itto W. Va. Code § 22-18-20. Any

petition for administrati
Appeals of a RAP m

f review of a RAP by the Environmental Quality
er subsections 11.4 through 11.17 above.

property on which a hazardous waste management
ith State law, a notation on the deed or lease to the facility

12.1.b. Its use is re under 40 CF.R. § 264.117(c).

12.2. Upon actual transfer of property that contains hazardous wastes that have been stored, treated or
disposed of, the previous owner shall notify the Secretary in writing of the transfer.

12.3. Other Requirements. — Nothing contained in this section will relieve any person from complying
with the requirements on deed and lease disclosures set forth in W. Va. Code § 22-18-21.

§33-20-13. Universal Waste Rule.

13.1. 40 C.F.R. Part 273. — The provisions of 40 C.F.R. Part 273 are hereby adopted and incorporated
by reference with the modifications, exceptions, and additions contained in this section.
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13.2. 40 CF.R. §§ 273.20, 273.40, and 273.56. — The provisions of 40 C.F.R. §§ 273.20, 273.40, and
273.56 relating to exports are hereby adopted and incorporated by reference. The substitution of terms n
subdivision 1.6.a does not apply to the provisions of this subsection. In addition to the requirements
contained therein, any person subject to the provisions of 40 C.F.R. Part 273 shall file with the Secretary
copies of all documentation, manifests, exception reports, annual reports or records submitted to EPA, the

Administrator or the Regional Administrator as required by 40 C.F.R. Part 273.

13.3. 40 CF.R. § 273.70. — The provisions of 40 CF.R. § 273.70 “Imports™ are hereby adopted and
mcorporated by reference. Persons managing universal waste that 1s imported to West Virginia are subject
to the requirements of this rule.

13.4. 40 C.FR. §§ 273.80 and 273.81. — The provisions of 40 CF.R. §§ 273.80 and 273.81 are
excepted from incorporation by reference. Consult the provisions | division 2.5.d above to petition to
mclude a waste as a universal waste.

§33-20-14. Standards for the Management of Used Oil

14.1. 40 C.F.R. Part 279. — The provisions of 4Q:¢:ER. Part 279 archei
by reference, with the exception contained in this

regarding the burning of used oil.

v adopted and incorporated

without recycling it, or that treats hazardous waste
-:R. §§262.16 and 262.17 are exempt from regulation under

v of facilities with hazardous waste management units that recycle
hazardous wastes are sub n 7 of this rule.
15.3. Hazardous Waste Reéycling at Off-Site Facilities.

15.3.a. Owmners or operators of facilities that receive recyclable materials, stage recyclable
materials, and recycle them without storing them before they are recycled are subject to:

15.3.a.1. The requirements of subsection 15.2 of this rule;
15.3.a.2. The generator requirements of section 5 of this rule; and

15.3.a.3. Financial Requirements. — Prior to staging any material, owners or operators shall
demonstrate financial assurance for closure of the facility by:
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15.3.a.3.A. Mamtaining a closure cost estimate that meets the requirements of 40 C.F.R.
§ 265.142 and that has been approved by the Secretary; and
15.3.a.3.B. Establishing financial assurance in accordance with 40 C.F.R. § 265.143.

15.3.b. Owners or operators of facilities that store recyclable materials before they are recycled are
subject to section 11 of this rule and to all applicable provisions of sections 1, 3, and 5.

§33-20-16. Appeal Rights.

Any person aggricved or adversely affected by the failure or refusal of the Secretary to act within a
reasonable time on an application for a permit or by the issuance or denial of or by the terms and conditions
of a permit granted by the Secretary under the provisions of this -may appeal to the Environmental
Quality Board in accordance with the provisions of W. Va. Codg§§:27-18-22 and 22B-2-1, ct seq.
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TABLE 1

PERMIT APPLICATION FEE SCHEDULE

STORAGE
EPA CODE ACTIVITY FEE FEE

S01 Container <100 tons capacity =100 tons capacity
$2,500.00 $3,750.00

502 Tank <100 tons capacity =100 tons capacity
$2,500.00 $3,750.00

S04 Surface Impoundment <1,000 tons capacity 1,000 tons capacity
$10,000.00 $12,500.00

S05 Drnip Pad

$2,500.00

S03 Waste Pile

<100 tons capaci

00 tons capacity

$7,500.00

S06 Waste Pile
(Containment Bldg.)
DISPOSAL
EPA CODE ACTIVITY FEE

D80 Landfill 1,000 tons/year
$25,000.00
D81 Land Applic >1,000 tons/year
$25,000.00
D83 Surface Impound >1,000 tons/year
"" : $25,000.00
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TABLE 1
PERMIT APPLICATION FEE SCHEDULE
(CONTINUED)
TREATMENT
EPA CODE ACTIVITY FEE FEE
T01 Tank <100 tons capacity >100 tons capacity
$2,500.00 $3,750.00
T02 Surface Impoundment <1,000 tons/year >1,000 tons/year
$10,000.00 $12,500.00
T03 Incinerator <1,000 tons/year >1,000 tons/year
$5,000.00 $7,500.00
T80 thru T93 <1,000 tons/year >1,000 tons/year
Boiler/Industrial Furnace $5,000.00 $7,500.00

T04 Other

T-94 Containment Bldg.

Treatment

EMERGENCY PERMITS :
EPA CODE ACT: FEE
State and Federal
Others
01
FEE SCHEDULE
ED)
MISCE
FEE
Permit Modifis . 270.42 (Class 1) $500.00
Permit Modifica ., 270.42 (Class 11 and 111) HWIR $1,250.00
Staging Pile
Modification under 40 $2,500.00
Post-Closure Care Permit $15,000.00
Closure Plans $1,500.00
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