Coxne,‘ Kevin R _ _ _

From; DEP Comments

Sent: Friday, June 27, 2014 3:38 PM

To: Coyne, Kevin R

Subject: FW: revise Legislative Rule 47CSR2, river water quality

Here is comment.

From: Bonni McKeown [mailto:barrelhbonni@yahoo.com]
Sent: Friday, June 27, 2014 3:24 PM

To: DEP Comments

Subject: revise Legisiative Rule 47CSR2 river water quality

RE wvV Deparl:ment of Environmental Protection’s Division of Water and Waste Management comment period on revision of
Leglslauve Rule 47CSR2 “Requlrements Govermng Water Quality Standards.” '

I understand that DEP is proposmg two site specific’ revisions to the rule 1mportant to the Kanawha River: (1) removal of the Water
Use Category A exemption for the Kanawha River main stem, Zone 1; and (2) addition of a copper water effect ratio (WER) for the -
Charleston Sanitary Board (CSB) wastewater treatment plant dlscharge to the Kanawha River.

I support stricter these revisions, to result in stronger water quality regulations for the Kanawha River; it should be held to the same
stanclard as other nvers Espec:ally with the splll that happened last January.

Thank yowl
Bonni McKeown, 12 Arlington Ct., Charleston, WV 25301

PRAY FOR PEACE -
WORK FOR JUSTICE -
BOOGIE FOR SURVIVAL

www.barrelhousebonni.com

Reconnecting generations through blues,‘education: www._chicagoschoolefblues.com

The Story of a Chicago: Blues Musician, co-authored with Larry Hill Taylor: www.stepsonoftheblues.com




Coyne, Kevin R _
m

From: . DEP Comments

Sent: Friday, June 27, 2014 3:38 PM

To: Coyne, Kevin R

Subject: FW: Category A and the Kanawha River

Here is-another comment.

——--Original Message——- .

From: Humes Barbara [mailto: bhumesl@comcast net]
Sent: Friday, June 27, 2014 12:48 PM

To: DEP Comments

Subject: Category A and the Kanawha River

I support the. proposed removal of the Category A use exemption for the Kanawha River. The river should never have -
been exempted. | have been involved with clean water and watershed protection for almost 10 years-and | know the

-importance of keeping our water sources clean. The chemical companies who have been using the Kanawhaasa . ~
dumping ground must install improved water purification measures. I'm sureit. won't hurt their profit margm ali that
much

.Barbara Humes.'
Harpers Ferry



Coxne, Kevin R ,

From: DEP Comments

Sent: Monday, July 07, 2014 8:47 AM

To: _Coyne, Kevin R :

Subject: FW: Rescind the water quality exemption for all mdustnes and please increase air quahty
' protectlon

From: linda foster [mailto:lindafoster2011@gmail.com]

Sent: Thursday, July 03, 2014 2:41 PM k& o

To: DEP Comments; linda foster. '

: SubJect Rescmd the water quallty exemptlon for all lndustnes and. please increase alr quahty protectlon

_ Please ammend the rules so that big 1ndustry is bou:nd by the same water quallty standards that we. all must
meet to keep our environment safe for people and ecosystems. Please do the same for the air quality.

‘Sincerely,

Barbara Daniels

16 Chestnut St.
Richwood, WV, 26261



Coxne, Kevin R _

From: DEP Comments ’

Sent: Monday, July 07, 2014 8:48 AM
To: Coyne, KevinR. -
Subject: FW: Rule 47CSR2 comment

From: Mike. Harman [mallto mph1946@gmall.odm|
Sent: Wednesday, July 02, 2014 1 07 PM . :

To: DEP Comments. - -
Subject: Rule 47CSR2 comment

Hello! My comment proceeds as follows:

“This is a comment in; support of rule 47CSR2 to remove the exempt1on for a sect:lon of the Kanawha R1ver for -
potentlal use as a dnnkmg water source _ , : : -

My name is Mlchael Harman and I have been a res1dent of St. Albans, WV since our fanuly moved here in” _
1954. In fact, I am currently living in the same house my parents bought back then. I recall as a child that the
. Coal River was often black in color, and the Kanawha River smelled badly due to unregulated pollutlon because
there was no federal Clean Water Act in place at that time. There was no aquatic life found in those rivets, but )
the quality of the rivers has improved dramatically since laws and regulations took effect. Now, I feel that my”
water supply from the Coal River is safe to drink, and 1 have been drmkmg it all1 my life, stralght from the tap .
w1thout any add1t10nal filtration. : o , , _

Like many people, I was appalled when the Charleston and surroundmg area’s water supply was dlsrupted due
toa catastrophlc chemical link. But I am also concemed about ongoing air and water emissions that
compromise the integrity of our environment and create problems that affect human health. Having personally
witnessed improvements in the air and water quality of the Kanawha River Valley over several decades, I am
highly optimistic that the Kanawha River can be made whole agam, and serve as a resource for drmkmg water,
as needs d10tate : . ‘

Maj Or manufacturers who are locate__d along the river'Valley, including chemical plants, coal depots, and metal
‘smelters, have always been subjected to limits on air and water pollution discharges. Given reasonable time to
comply with more stringent rules, I am confident they can meet the standards we are °pt1tled to in order to
preserve the quallty of water and air we must consume. : :

I often allow myself to imagine what the Kanawha R1ver Valley would be like, w1th0ut the chetmcal plants and

metal smelter that currently threaten our environment. There is no question that the beauty and peace of such a
place would be a welcome location for industries and enterprises that don't pollute. We would more likely

resemble the Hudson River of New York, or perhaps the Bow River in Alberta, where local people have stood
- up in support of a clean river.

The Kanawha'River Valley is a_naturally'beautiful area, and it deserves to be protected _fe'r the quality of life
and health of the residents who choose to live here. Improving the status of the Kanawha River to that of a
source for drinking water will only enhance the attractiveness and versatility of that magnificent river.

1



Many thanks for the opportunity to comment, and for the efforts to preserve the integrity of our land, air and
water.

Mike Harman:
811 Dinden Drive

St. Albans, WV 25177 .



Co!ne, Kevin R o : ~ , _

From: DEP Comments .

Sent: Monday, July 07, 2014 8:48 AM
To: Coyne, KevinR =~ .

Subject: FW: contact-us - Harold
Attachments: Kenneth Stevens.vcf

From: Stevens, Kenneth D . '
Sent: Wednesday, July 02, 2014 12:13 PM
To: DEP Comments ,

Subject: FW contact-us - Haro]d

d@p Kenneth Stevens
Programmer ~nalyet R ebmaster

BEP Business and Technology Office
RIS Infrastructure '
t 304; 926 0499 ed 1639
¥enneth.B.StecansTwvagay

| - 601 57th St SE,

fe = Chnrlestgn W 25304

‘From: Home [mailto:support@wvinteractive.com]
. Sent: Wednesday, July 02, 2014 12:11PM - =
To: Stevens, KennethD
-Subject: oo_'ntact-us - Harold

Home.

Harold has been added

e e e B b Rt R Y

;MOdIfV my atert settlngs | \flew Harold | View oontact-us

P R RV [ A PPV ) Kk R L A i A ML e AL S MR F Y A S Ll A R Y A AR Sk A £ L ARl O L

Flrst Name Harold

Last Name: Davis

E~-mail

Address:

Phone 304-542-1294

Number:

Message: 1 think the DEP should do everything in its power to fadlitate a redundant intake on the Kanawha at the confiuence of the Elk

and Kanawha.
The manufacturing assoctations and othier commercial industries should consider the costs of cleaning up their discharges
into the Kanawha a benefit to the public!
Harold Eugene Dawvis

T N P

Last Mo'diﬁéd 7/2/2014 12:08 PM 'by (unknown) .




Co!ne, Kevin R _ _ . ,

From: DEP Comments

Sent: Monday, July 07, 2014 8:49 AM

To: Caoyne, KevinR

Subject: FW: WV Resident comments on 47CSR2, Requirements Govermng Water Quality

Standards revision

From: Steven Runfola [mailto:stevenrunfola@gmail. com]
Sent: Tuesday, July 01, 2014 8 08 AM

To: DEP Comments
Subject: WV Resident oomments on 47CSR2 Requwements Governlng Water Quallty Standards revision

Hello:

My name is Steve Runfola and I am a WV r'esidenf I strongly 'sﬁpport the -
DEP'S proposal to revise- 47CSR2 to remove the Kanawha River exemtion from the Clean Water Act Category
A/Public Water Supply use: : : :

Thank ydu_.

Steve Runfola

45 Park Ridge Drive
Morgantown, WV, 26508
304-291-0770 '



Co!ne, Kevin R o g _

From: DEP Comments

Sent: Monday, July 07, 2014 8:51 AM
To: Coyne, Kevin R

Subject:. Fw:

- From: Carh Mareneck [mailto: cmareneck@yahoo coml
- Sent: Saturday, June 28, 2014 10:41 PM

© To: DEP Comments
Subject:

Please SUpport the proposal to remove "category A" use for the Kanawha River. Let's start the -
process of cleaning up this river by treatlng lt as. other waterways in WV. Thank you. Slncerely, Carli
Mareneck , .



Coyne, Kevin R

From: DEP‘Comments "

Sent: Monday, July 07, 2014 8:51 AM

To: Coyne, Kevin R '

Subject: FW: message supporting the designation of the Kanawha River as public water supply

—~---Original Message-----

From: cherylw [mailto:chervlw@crosslink.net]

Sent: Saturday, June 28, 2014 10:14 PM
To: DEP Comments o o _
Subject: me’ssage supporting the designation of the Kanawha River as public water supply‘ ‘

| support the proposed removal of the Category A use exemptlon for the Kanawha River ThlS change puts usona path_
toward ensurlng a cleaner Kanawha Rlver and a more secure drinking water supply.

Cheryl Wagner: .



Coyne, Kevin R

From: DEP Comments
Sent: Friday, July 11, 2014 11:34 AM
To: Coyne, KevinR -
Subject: FW: Kanawha River exemption

From: @lnall@aol com [malfto reglnall@aol coml
Sent: Thursday, July 10, 2014 9:33 AM

To0: DEP Comments
_Subject: Kanawha River exemptlon

| strongly support removal of the water poliution exemption for sections of the Kanawha Rlver Based on the drinking
‘water disaster of the winter of. 2014 th|s is the prudent and ethical move to take The exemptlon should never have been
granted in the fi rst place : : =

If the state of West Virginia: hopes to attract younger professnonal people to Iwe here you must have a healthy
environment to live in. Safe drmklng water isa ba5|c . : _

Next Iet's start worklng ona stateW|de recycllng mandate The |ncon5|stent avallabrhty of recycling opportumtles in
varlous countles Ieads to trash bemg dumped |Ilegatly : :

_ Reglna Llndsey Lynch



_Coyne,_ Kevin R

From: DEP Comments

Sent: Monday, July 14, 2014 3:39 PM
To: Coyne, Kevin R

Subject: FW: Kanawha River!

From: Karianne Smith [mailto:kariannesmith80@gmail.com]
Sent: Monday, July 14, 2014 2:49 AM '

" To: DEP Comments

Subject: Kanawha River!

I beheve that every human being absolutely deserves to have clean drmkmg water and absolutely does not
deserveto live in fear of bemg slowly po1soned Please remove the Category A use exemptlon for the Kanawha
River. : :
Don't let it stop there Flght for it, conquer it, and then do more. Ensu:re that we the people will never. again be
afraid and poisoned. I personally am leaving this state because of this issue, but please try to help the residents
who for some reason cannot or do not wish to leave. I, for one, just can't take it anymore. They bend the women
and children, the veterans like my husband, the elderly, and the hard working men over and stick it to them and
then don't even receive a slap on the wrist. This state government is becoming more and more sloppy about’how -
badly WV is being raped. So at least throw the less intelligent people a bone and pretend that this would stop
them from being poisoned....which it won't, because every body of water in this state is toxic, now. =



-Coxne,,Kevin R _ . _

From: DEP Comments ] '

Sent: _ Monday, July 14, 2014 3 39 PM

To: Coyne, KevinR -

Subject: FW: Category A exemptlon for Kanawha River

From Jonathan Lynch Imailto ]lmethn@gmall oom|
Sent: Friday, July 11, 2014 7:27 PM .

To: DEP Comments
' SubJect Category A exemptlon for Kanawha River

Water quallty 1s an unportant issue. Access to clean water is becoming more unportant and more expensive-as
our populatron grows, and some experts are saymg the next world war is 11kely to be fought over water 5

' Sornetunes we sacrifice the long term needs of our people in order to satrsfy thelr short term needs Other tlmes
we must do the opposrte Nerther view is complete on its own and careﬁrl consrderatlon must be glven to all
factors :

- Sometrmes the s1tuatron changes and what was once unportant is now less nnportant Access to water w111 never--
_ become less 1rnportant but access to the fruits to be gamed by pollutmg our water may have.. :

-Jonathan Lynch
- 1224 Jersey Ave .
Morgantown WV 26505,



Coyne, Kevin R - e 3

From: DEP Comments

Sent: Wednesday, July 16, 2014 6:59 AM
To: Coyne, Kevin R '
Subject: FW: Kanawha River Exemption

From: Paul Dalzell [maitto:stillyoung77@gmail.com]
Sent: Wednesday, July 16, 2014 6:57 AM

To: DEP Comments eI P
- Subject: Kanawha River Exemption .

I support the proposed removal of the Category A use exemption for the Kanawha River. This cﬁaﬁg’e would put us on a
path toward ensuring a cleaner Kanawha River and a more secure drinking water supply. '

Paul Dalzell .~
304-539-2383
stillyoung77@gmail.com .
1425 VirginiaSt. E =~
Charleston WV 25301



Coxne, KevinR _ o

From: Naresh Shah <naresh.r.shah@gmail.com>

Sent: Sunday, July 20, 2014 4:56 PM

To: DEP Comments

Ce: Coyne, KevinR

Subject: Comments on Proposal to revise 51te specn" c water qualrty criteria - 47 CSR2

Dear Mr. Coyne

I Mr. Naresh R. Shah take this opportunlty to submit my comments on the proposed revisions in 47 CSR2 rule.
I am a former employee of DWWM. | worked for the agency for more than
24 years. | worked |n prepanng WV/NPDES permits for mdustrlal facilities. | submlt my comments asa prlvate citizen.

{ and my. famlly resrde in the Kanawha county since 1974, We recelve our drmk:ng water from wv Amerlcan Water
company, Recent chemical spill problem in the Elk River caused a serious need for an alternate water.supply for the
customers of the water company. Therefore, | wholeheartedly support the agency's fi rst proposal to remove the water
use category A exemption for the Kanawha River main stem, Zone 1. This removal is long overdue. This removal will give
the agency necessary legal basis to initiate the clean-up of the main stem. With this legal ba5|s, the.agency can requlre
. more stringent terms and conditions in WV/NPDES permits for the facilities discharging into the main stem so,

" eventually, the water quality of the main stem can satisfy all the applicable water quallty standards for Publlc A use. This

s not going to happen overnight. It will take time but |t has to be done.

Seco’nd proposal deals with the_ijse of a copper water effect ratio for the Charleston Sanitary-Board wastewater

* treatment discharge into the Kanawha River. | do not have an'y'obje(:tions to this addition. However, it should be
coupled with critical review of all industrial point sources going into Charleston & South Charleston Sanitary Board
discharges for copper. Also, in-stream chronic aquatic toxicity tests should be conducted in the main stem. Such tests
were conducted (during 1984-85 period) in the main stern by the US EPA. The tests had detected chronic adverse
impacts. Such tests need to he repeated and the results should be reviewed by all the interested groups before
approving the use ofa copper water effect ratio. | request the agency to include these two requrrements in the
proposed rule. :

Respettfully submitted,

Naresh R. Shah .

& Fairland Court

-Nitro, WV 25143

PH: 304-776-1385 (H)

PH: 304-550-3306 (cell)

E-mai: Naresh.R.Shah@gmail.com



Coxne, Kevin R , _ Ll

From: DEP Comments

Sent: Monday, July 21, 2014 11:25 AM
To: Coyne, Kevin R _

Subject: FW: Legislative Rule 47CSR2

From: Debbie Royalty [mailto:dar. rdyaly@gmail.oom].
Sent: Sunday, July 20, 2014 6:31 PM- -

To: DEP Comments:
Subject: Legislative Rule 47CSR2

Dear Sus/Madams

On behalf of the League of Women Voters of Jefferson County, WV (LWVIC) I would like to submit a
comment regarding the proposed rule changes for 47CSR2, "Requu'ements Govermng Water Quahty
Standards“ ' i

It is the position of the LWVIC to support the passmg of th1s rule. It is unportant that all waters in WV remam
safe for the citizens of WV. e

Thank you, :
- Debbie Royalty,. Pre51dent LWVJC



Coxne._ Kevin R _

From: DEP Comments

Sent: Monday, July 07, 2014 8:45 AM
To: Coyne, Kevin R

Subject: FW: Kanawha River

From: Paul Handley |ma|Ito paulhandlc_ey @gmall com]
Sent: Monday, June 30, 2014 5:25PM

To: DEP Comments’
Subject: Kanawha River

How do you propose to rid the Kanawha River bed of dloxm and all of the other toxm chemlcals that Charleston
area chemical companies like Union Carbide, Monsanto, DuPont, ¢tc. etc. have discharged to the Kanawha
River over the past 100 years or so‘? .



Coyne, Kevin R

From: Support WV Interactive

Sent: Tuesday, Juiy 01, 2014 8:36.PM

To: Stevens, Kenneth.D

Subject: contact-us - Dr. Dan

Home -

Dr. Dan has been added

EModify my alert settings | View Dr. Dan | View contact-us

First Dr. Dan

Name:

Last Cain Sr.

Name:

E-mail cainsrdan@hetmail com
Address:

Phone 304-543-2001
Number:

Message:  ladies and Gentlemen:
I am writing to recommend that the Kanawha River not be used as a water source under any crcumstances. As @ lifelong resident
of Kanawha Valley the river has been palluted with chemical residue from the plants and the nver has been deemed by those who
live here as being unable to sustain any animeal life that was fit for human consumption. Please think about this carefully before
finalizing any decision to use Kanawha River.
Sincerely,

Dr. Dan Cain, Sr.

Last Modified 7/1/2014 8:34 PM by (unkann) E
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ADWVOUATEE FOR A SAFE WATER S¥STEM
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July 11,2014

Kevin Coyne

Water Quality Standards Office

West Virginia Department of Environmental Protection
601 57" St., S.E.

Charleston, WV 25304

Re: Support for Kanawha River being a Class A Stream

Dear Mr. Coyne:

I am writing on behalf of Advocates for a Safe Water System, an organization formed in the
wake of the spill into the Elk River of MCHM and the resulting water crisis in the Kanawha
Valley. Advocates for a Safe Water System, as its name implies, is concerned with ensuring that
all those entrusted to serve the public interest take all appropriate steps to provide the citizens of
the region with a safe and reliable water supply.

I am writing in support of the proposal by the Department of Environmental Protection to
remove the Clean Water exemption which has previously been applied to portions of the
Kanawha River, and to place the Kanawha River into a Category A Classification. We believe
that this move would be an appropriate action to enhance the protection of the water resources in
our state, and a particularly important step to take now, at a time when we have all become
acutely aware of the value of all potential sources of drinking water.

Thank you for taking this action.

Sincerely,

Paul R. Sheridan
Attorney

429 McKinley Ave.
Charleston, WV 25314



o Ao L 2001 Quarrier Street
{ MEN Charleston, WY 25311
\ ASSO 304-343-2-2123
LRLR AR RS}

July 18, 2014

Mr. Kevin Coyne

Program Manager, Water
Quality Standards

West Virginia Department of
Environmentat Protection

601 57™ Street, S.E.

Charleston, WV 25304

Re: Comments on Proposed
Change to West Virginia Water
Quality Standards 47 CSR 2
Dear Mr. Coyne:

The Depariment of Environmental Protection has proposed revising the state’s water
quality standards, 47 CSR 2, to remove language in Section 7.2.d.19.1 stating that the Category
A use (Water Supply, Pubhc) does not apply in Kanawha River Zone 1, from the mouth of the
Kanawha River up to river mile 72, near Diamond, West Virginia. This amendment would
impose the Category A use on this stretch of the Kanawha River, where it has not applied for at
least 40 years. The West Virginia Manufacturers Association opposes the change.

No reason is given by the DEP for the proposed change, although it has been conjectured
that it is being done so that West Virgiria American Water can build an alternative water intake
on the Kanawhz that could be used in the event of a spill on the Elk River, such as that from
Freedom Industries. However, it does not appear that West Virginia American Water has
concluded that such an alternative intake makes sense, or that it would be cost-effective. We
suggest that to impose the Category A use, as the DEP has proposed, before there is any
conclusion that the altemnative intake is feasible, is putting the cart before the horse.-

Nor has there been any study by the DEP of the cost of imposing the Category A use on
the Kanawha River, to the WVMA’s knowledge. As the DEP interprets Category A, as soon as
the rule is finalized, every discharger along that 72 mile streich of the Kanawha could have its
NPDES permit reviewed, to determine whether new, more stringent limits are required to protect
a public water supply. Dischargers likely will be required to retest their effluent, and impose
additonal treatment where they are not currently meeting Category A—derived limits. This will
be required whether or not an intake is ever constructed downstream of that discharger.



Mr. Kevin Coyne
July 18, 2014
Page3

Under the DEP’s proposzl, to avoid Category A-based limits, 2 permittee along the
Kanawha will be required to go through the process of removing the use, or seek a determination
that the use does not apply. In either event, the permittee must petition the agency for a change
in water quality standards, obtain approval for the change from the West Virginia Legislature,
and wait years for EPA to approve the change before it becomes final. Only then can the permit
be revised.

Examples of this situation crop up periodically. The DEP was involved in a lengthy
process, which required years of negotiation and smendment of the West Virginia Water
Pollution Control Act, before many mine discharges could be relieved of the requirement of
meeting the Category A criterion for manganese. All those involved acknowledged that treating
for manganese often presented more environmental problems than the manganese itself, but the
DEP’s approach to water quality standards implementation delayed a resolution that was cost-
effective and still environmentally protective. In recent years, the issue has arisen for Dow
Chemical Company and Huntington Alloys, which discharge intc Ward Hollow and Pats Branch,
respectively. In each of these two situations, the Category A use clearly does not apply, as there
is no public drinking water supply even possible in the streams. Nevertheless, the affected
companies had to go to great expense to request changes to the water quality standards in order
to clarify that the Category A use does not apply in those locations. The effect of the DEP’s
position is to cause businesses to spend inordinate amounts of money and time obtaining
approval for changes to the water quality standards, first from the state and then from EPA, to
address a situation that presented no environmentzal harm in the first place.

There is no support in the water quality standards rule itself for the DEP’s position.’ The
State has never formaily designated all water bodies as public water supplies; only Categories B
and C automatically apply to all state surface waters. “Unless otherwise designated by these
rules, at a minimum all waters of the State are designated for the Propagation and Maintenance
of Fish and Other Aquatic Life (Category B) and for Water Contact Recreation (Category C)
consistent with the Federal Act goals.” 47 CSR. 2-6.1. In fact, the Environmental Quality
Board, which was previously responsible for promulgating water quality standards, originally
stated that it did mot consider all state waters to be public water supplies if they are not actually
used as such. In the 1986 Rationale Document for Revision of Legislative Rules, the EQB stated
that “above all, [the EQB members] agreed that the category and criteria for public water

! Not only is there no express support for the DEP’s position in the water quality standards rule, there is implicit
evidence that a universal application of Category A to all state stresmms was never intended. For example, the list of
known public water supplies found at 47 C_S.R. 2, Appendix B, is superfluous if all streams are public water
supplies.

TN ARk 44



Mr. Kevin Coyne
July 18, 2014
Page 4

supplies should not be applied to streams or stream segments where no one is using the waters
for drinking.” See EQB’s 1986 Rationale Document for Revision of Legislative Rules, page 20,

Other states do not treat ail streams as public water supplies. Kentucky, Virginia, Ohio
and Maryland designate certain stream segments, on which there are public water intakes, as
public water supplies, and apply the appropriate criteria to protect those streams and intakes.
Those states do not require industry and municipalities to protect the public water supply use in
areas from which the public is not drawing drinking water. Those states’ water quality standards
protect the public, while not imposing uareasonsble costs on industry.

Were the DEP to apply the Category A use in a similar fashion — as, in fact, it is written
in the water quality standards - the WVMA would not have a reason to object to the change that
the DEP is proposing for the Kanawha River Zone 1, becanse the Category A use criteria would
only be applied where the Category A use actually occurred. Where there was a public supply
intake, all upstream dischargers would have to protect the use, and where there was no such use,
Category A-based permit limits would not be required. Future public water supplies would also
be protected — if a new intake were placed in a stream tomorrow, or in ten years, it would
immediately create an existing public water supply use, without any action required by the DEP.
Once an existing use is created, the Category A criteria to protect that use apply, and permit
limits must be calculated accordingly. Dischargers, such as those holding NPDES permits, must
protect an existing public water supply use. No person can discharge poltutants that would cause
a public water supply to take in water that did not meet the Category A criteria.

At the public hearing on this proposed rule change there were several comments about
the improvement that has been seen in the Kanawha River, and several individuals expressed a
belief that the Category A use designation is required to protect individuals from incidental
ingestion of water during water sports and recreation. We hope the DEP will explain io all
involved that those improvements in the Kanawha are not in any way at risk whether or not
Category A applies, because the Kanawha River is currently protected for Category C human
health criteria. The Category C criteria protect humans for water contact recreation, including
swimming, fishing, water skiing, and pleasure boating, due to the incidental ingestion of water
due to these types of activities. The Category C criteria are already applied to the Kanawha
River and all other waters of the State. Whereas Category C criteria protect for incidental
ingestion of water, the Category A criteria are developed to protect from ingestior of two liters
of water from the source each day.

The WVMA opposes the proposed rule change because it is part and parcel of an illogical
and punitive approach to implementation of water quality standards in West Virginia. Were the
DEP to properly apply the Category A use and set discharge limits to benefit actual public water
supply intakes, the mie could be changed to impose the Category A use in the Kanawha River

MreRs smne oy



Mr. Kevin Coyne
July 18, 2014
Page 5

without subjecting dischasgers to unnecessary costs and resirictions. The entire state, not just
those businesses and municipalities along the Kanawha River, would benefit from this change.

Rebecca Rendolph
President
West Virginia Manufacturers Association

RR:shb
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THE SANITARY BOARD
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“ OF THE CITYOF
CHARIESTON
_ "WEST VIRGINIA

Juty 18, 2014

Kevin Coyne

Water Quality Standards Program

Division of Water and Waste Management

Waest Virginia Department of Environmental Protection
601 57th Street, S.E.

Charleston, WV 25314

Re: Comments on Proposed Amendments to West Virginia Water
Quality Standards Rule, 47 C.S.R. 2

Dear Mr. Coyne,

The Sanitary Board of the City of Charleston, West Virginia {the “CSB")
appreciates the opportunity to provide the following comments on West Virginia
Department of Environmental Protection's ("WVDEP”) proposed revisions to its
Water Quality Standards Rule, 47 C.S.R. 2. Specifically, WVDEP has proposed
to apply a Water Effect Ratio ("WER”) of 5.62 to discharges of copper from the
CSB's wastewater treatment plant on the Kanawha River.! See proposed 47
C.S.R. 2-7.2.d.19.2. The CSB strongly supports this proposed change as both
scientifically sound and environmentally protective.

As WVDEP is aware, a WER measures the ratio of toxicity in specific site
water to the toxicity in standard laboratory water for certain metals, including
copper. A WER may be used to derive site-specific limits from appiicable state
water quality criteria for the protection of aquatic life that were originally
developed using laboratory toxicity data. A criteria adjustment factor that
operates similarly to a transiator, the WER Is designed to “account for the effect

! The WER is multiplied by the state criterion to calculate the site-specific criterion.
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of site-specific water characteristics on pollutant bioavailability and toxicity to
aquatic life.” United States Environmental Protection Agency, “Streamlined
Water-Effect Ratio Procedure for Discharges of Copper,” EPA-822-R-01-005
(March 2001) at 7 (the “Copper WER Guidance”).?2 Thus, the WER analysis
allows for a more complete and accurate understanding of copper toxicity with
respect to a specific waterbody. The adoption of a site-specific criterion through
the WER procedure is specifically authorized in the Procedural Rules Govemning
Site-Specific Revisions to Water Quality Standards, 46 C.S.R. 6-7 (referencing
USEPA guidance materials).

The CSB also hopes to alleviate potential misperceptions and confusion
which suggest that the adoption and implementation of the copper WER wili
result in a corresponding five-fold increase in the CSB’s copper discharges to the
Kanawha River. The CSB emphasizes that it has no plans to alter the operation
of the wastewater treatment plant in a manner that would result in increased
copper discharges following the application of the WER.? Rather, the derivation
of a site-specific WER for copper has important implications for the National
Pollutant Discharge Elimination System (“NPDES") permit governing discharges
from the CSB’s wastewater treatment plant. Specifically, the WER impacts the
analysis of whether the discharges from the CSB'’s facility have a reasonable
potential to cause or contribute to a violation of the water quality criterion for
copper. Because the site-specific WER demonstrates that discharges can occur
at certain concentrations greater than the water quality criterion at this location
without resulting in toxicity to aquatic life, the agency’s reasonable potential
analysis is adjusted correspondingly. This allows for the relaxation of water
quality-based NPDES permit limits for copper that the WER demonstrates are
overly stringent at this location, while confirming that aquatic life remains
protected.

The CSB annually (and rotating through all four quarters) conducts Whole
gffluent Toxicity (“WET") tests of its wastewater treatment plant effluent. The
CSB has completed both acute and chronic WET testing and the results have
demonstrated that the effiuent from the CSB's treatment piant is non-toxic for
copper and any cther pollutant. Together, the resuits of these past WET tests
and the results of the site-specific copper WER demonstrate that there is no

1 Available online at

http://water.epa.gov/scitech/sweuidance/standards/handbook/uplead/2007 04 17 criteria copper
copper.pdf

3 Although no such increase is planned, the CSB notes that the WER establishes that
concentrations within this range would not result in toxicity to aquatic life.
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existing toxic concern and that ample site-specific buffering capacity exists to
protect aquatic life.

The CSB appreciates the opportunity to provide these comments for the
agency's review and consideration as the rulemaking process moves forward.
Please do not hesitate to contact me at 304-348-1084, x-220 should you have
any questions about anything contained in these comments.

Very truly yours,

27—

Tim G. Haapala, P.E.
CSB Operations Manager

cc: Scott G. Mandirola, Director, WVDEP Division of Water and Waste
Management.
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Environmentak Services
www.henthornenv.com - 517 Sixth Avenue -+ St. Albans, WV 25177 - (304) 727-1445

July 21, 2014

Mr. Scott G. Mandirola, Director

Division of Water and Waste Management
WV Department of Environmental Protection
601 57" Street, S.E.

Charleston, WV 25304

Re: 47 CSR 2, Requirements Govemning Water Quality Standards
Proposal to remove Category A Exemption for the Lower Kanawha River

Dear Director Mandirola:

This letter is in response fo the recent proposal by the West Virginia Department of
Environmental Protection (DEP) to remove the language in Section 7.2.d.19.1, which states that
Water Use Category A shall not apply for the Kanawha River main stem, Zone 1. Henthom
Environmental Services (HENV) performs environmental permitting and regulatory compliance
work for several clients who hold NPDES Permits on this stretch of the Kanawha River, which
extends from the mouth of the Kanawha River to River Mile 72, near Diamond, West Virginia.
These facilities are members of the West Virginia Manufacturers Association (WVMA) and join
in the WVMA comments opposing the change. Accordingly, the WVMA comments are
incorporated herein by reference.

As set forth in the WVMA comments, the imposition of Category A criteria on this stretch of the
Kanawha River has the potential to lower the current effluent limitations in the NPDES permits
for certain parameters by an order of magnitude or more. In particular, certain organic
parameters that are carcinogens have Category A criteria that are much lower than the
applicable Category C criteria for protectlon of human health for water contact recreation.

For the reasons set forth in the WVMA Iettér we urge IEP to retain the current language in
Section 7.2.d.19.1 stating that Water Use Category A shall not -apply for the Kanawha River
main stem, Zone 1. However, if this language is remeved DEP shouid allow the application of
harmonic mean flow for the caiculatmn of effiuent fimits fer carclnogens As the Category A
criteria for these parameters are. based on the harmonlc mean flow instead of the 7Q10 flow,
this revision aflows DEP to make__dec:lslan_‘sr regarding the calculation of effluent limits that are
consistent with the water quality cntena Wa wbuld suggest that the following language be

Specializing in Strategic EHVI'!"L:':_' nmental Planning and Permitting
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added to 47 CSR 2: "The critical design flow for determining effluent limits for carcinogens shall

be harmonic mean flow."

Thank you for the opportunity to comment on the proposed revisions to 47 CSR 2. If you have

any questions, please contact me.

Sincerely,

AU ,,Z'—?’) il lfey 0

Jénnie L. Henthorn

cc. Kevin R. Coyne, Assistant Director



Jeffrey L. Mcintyre
Preaident
1500 Pennaylvania Avenue

Charleston, Wy 25302

WEST VIRGINIA P '304-340-2000
AMERICAN WATER E Joffoy Memro@amuatst.com

By Electronic Mail and Regular Mail

July 21, 2014

Mr. Kevin Coyne

West Virginia Department of Environmental Protection
Water Quality Standards Program

601 57" Street, SE

Charleston, West Virginia 25304

RE: Proposed Revisionsto47 CSR 2, § 7.2.d.19
Dear Mr. Coyne:

West Virginia-American Water Company (“WVAW" or the "Company”) has reviewed the
proposed revisions to 47 CSR 2 (the “Water Quality Rule”), § 7.2.d.19 issued for
comment by the West Virginia Department of Environmental Protection (“WV DEP") and
appreciates the opportunity to provide comments on the same. [f adopted, the
proposed revision to the Water Quality Rule will reclassify the main stem of Kanawha
River Zone 1 ("Zone 17) to purportedly allow its water to be used for ali purposes,
including as a drinking water source under the Category A designation in the Water
Quality Rule. The Company supports efforts to improve water quality and promote
clean drinking water sources. As a water provider in West Virginia for nearly 130 years,
VWVAW understands the importance of having clean water sources available that can be
effectively treated to provide peopie with clean drinking water that meets or exceeds
water quality standards.

Our commitment to providing clean and reliable drinking water to the residents of West
Virginia is why we feel compelled to caution the WV DEP to conduct all studies and
evaluations of water quality standards necessary to support the designation of Zone 1
as a Category A water source. Our understanding is that W\ DEP does not have data
to assess every Category A parameter and that some parameters have not been
evaluated at levels low enough to determine compliance with water quality standards.
Obtaining and evaluating this data is critical to determine the Zone 1 eligibility as a
Category A water source and should not be passed over in the interest of expediting the
addition of a new water source. The reality is that without knowing more about the
quality of Zone 1 water, there is no guarantee that it will be suitable as an altemative



water supply for the provision of public drinking water. Even with the exemption
removed, the water quality must be evaluated to ensure it is appropriate for use as a
drinking water source of supply.

We have other questions about available discharges that may or may not occur under
existing NPDES permits, dredging operations in the river, materials that may be
encapsulated in river sediment, and impairments of porticns of the existing watershed
and how each may impact water quality now and in the future. The Company is also
interested tc know what, based on cumrent information, the WV DEP envisions as the
timeline necessary for Zone 1 to achieve all water quality standards to allow this source
to be used as a drinking water supply. '

In addition to the water quality concerns noted above, the Company would be remiss
not to mention the potential impact the proposed revisions could have on our
community. The reclassification will certainly require a change to discharge permits for
all facilities along Zone 1 and may also impact the navigability of the river in this area.
These are two issues the WV DEP must consider fully and carefully, not only to ensure
Category A water quality standards can be met but to evaluate how this reclassification
could impact our local economy. If our local industry is required to comply with more
stringent discharge requirements and/or find alternative transportation methods, the
costs of doing so could be high enough to limit further economic development in the
area or potentially drive industry out of the area. This would not only impact the
affected industries, but also those who work for such industries, and in turn, the local
economy as a whole. Additional long term concerns also include potential loss of tax
revenues to the state from large industrial taxpayers and higher utility rates for all

ratepayers.

The Company is not suggesting the WV DEP should not promote cleaner state waters
or not reclassify the river for use as a drinking water source. The Company is
encouraging the WV DEP to take the steps needed to conduct all water quality studies
necessary to support such a reclassification and consider the impact such a change
would have on our community as a whole.

Again, the Company appreciates the opportunity to provide its comments to the WV

DEP and looks forward to working with the WV DEFP and other stakeholders as they
establish effective regulations that make sense.

Respectfuliy submitted,

(
rey L. Mcintyre ?

JLM:DA:vst

cc: Scott G. Mandircla, Director



WEST VIRGINIA RIVERS COALITION

3501 MacCorkle Ave. 8E #129 « Charleston, WV 25304 » (304) 637-7201 « www.wirivers.org

July 21, 2014

Kevin R Coyne

Water Quality Standards Program

WV Department of Environmental Protection
601 57th St., S.E.

Charleston, WV 25304

Submitted electronically to dep.comments @wv.gov

RE: Proposed amendment to 47-02 Requirements Governing Water Quality Standards — removal of
the Water Use Category A exemption for the Kanawha River main stem, Zone 1

Dear Mr. Coyne,

We support the proposed amendment to remove the Water Use Category A exemptien and to
treat the Kanawha River like it treats all other waters in West Virginia.

We applaud WVDEP’s general policy to protect all of our water supplies for drinking water use
with few exceptions. West Virginia is rich in freshwater resources, and making sure they are
adequately protected for drinking water use is prudent management.

We support the investment in additional field monitoring in the Kanawha River required to
determine whether Category A standards are being met. It is imperative to know the health of
this major river and what steps may need to be taken to attain and maintain Category A
designated use.

Thank you for taking the initiative to make this change. It moves us in the right direction toward
a cleaner Kanawha River and a safer and more secure drinking water source for nearly a fifth of
the state’s population.

Sincerely,

Angie Rosser
West Virginia Rivers Coalition



Julie Archer
West Virginia Citizen Action Group

Dianne Bady
Ohio Valley Environmental Coalition

Don Garvin
Woest Virginia Environmental Council

Helen Gibbins
West Virginia League of Women Voters

Jim Van Gundy
Aquatic Ecologist

Cindy Rank
West Virginia Highlands Conservancy

Amy Vernon-Jones
Appalachian Mountain Advocates

Brent Walls
Upper Potomac Riverkeeper



BOARD MEMBERS

David C. Sago
President

Tim Ball
Vice Presideat

Tom Brown
Secretary/Treasurer

Dale Bailey
Shannon Bailey
Eric Bennatt
Stephen Knipe
Lamy Roller
Dan Villani

MEMBER AGENCIES

Beckley Sanftary Board
Berkley Comnty PSD
Blucficid Sanitary Board
Bluewell Public Service District
Boone County PSD
Bridgeport, City of
Buckhannon Sanitary Board
Charleston, City of
Charleston Sanitary Board
Clarksburg Sanitary Board
Fairmont, City of
Follansbee, City of

Hinton, City of

Heuntington Sanitary Board
Martinsburg, City of
Moergantown Utility Board
Moundsville Sanitary Board
New Martinsville, City of
Parkersburg Utility Board
Philippi, City of

Princeton Sanitary Board
Riplsy, City of

Union Public Service District
Vicnna Utility Board
Weston, City of

Wheeling WPCD
Williamstown Public Works

CONSULTANT MEMBERS

Andergon & Associates, Inc.
Burgess & Niple

CT Consultants, Inc.

E.L. Robinson Engineering
Grosyntec Consultants
Hatch Moit MacDonald
O’Brien & (iere Engineers, Inc.
Potesta & Associstes
Stantec

Strand Associates, Inc.
Summit Engineering
Terradon Corporation
Thrasher Engineering, Inc.

GENERAL COUNSEL

Paul Calamits, AQUALAW

WEST VIRGINIA MUNICIPAL WATER QUALITY ASSOCIATION

515 W. Main St.
P.O.Box 1310
Bridgeport, West Virginia 26330
304-842-8231

August 16, 2013

Mr. Kevin Coyne

Water Quality Standards Program

Division of Water and Waste Management

West Virginia Department of Environmental Protection
601 57th Street, S.E.

Charleston, WV 25314

Re: Comments cn Preposed Amendments to WQS Rule, 47 C.S.R. 2

Dear Mr. Coyne:

| am writing on behalf of the members of the West Virginia Municipal Water
Quality Association to convey our support for the proposed copper WER for the
Charleston Sanitary Board.

We also wish to urge DEP to proceed with both caution and clarity regarding the
potential removal of the exemption for the Kanawha River from Category A
classification.

The MWQA members provide public water, sewer, and stormwater services
statewide. Our members serve more than 90 percent of the sewered population
in the state. We are one of the most balanced stakeholders on statewide water
issues because our members not only treat public wastewater and stormwater but
also are responsible for providing appropriate drinking water. We both discharge
treated public wastewater/storm water to West Virginia’s rivers and, at the same
time, withdraw from those rivers for public drinking water purposes.

With this important perspective, we wholeheartedly support the proposed WER
for copper for the Charleston Sanitary Board. While this scientific procedure
apparently has been misunderstood by a number of interested parties, it is
perfectly appropriate for several important reasons.

First, it is fully protective of water quality. It simply tailors the statewide (really,
national) default copper criterion to the specific composition of the water in the
Kanawha River. This has been done routinely in West Virginia and in every other
State. That more specific standard will then be implemented in CSB’s permit with
several very stringent margins of safety. Those safeguards inciude the way the
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standard itself was derived - cutting the allowable copper by 50 percent from the first cbserved
toxic impact to the most sensitive species (likely a critter that is not even present in West
Virginia waters). Moreover, any permit limit is then imposed assuming maximum POTW flows
occur into drought level river flows. For POTW discharges, like Charleston’s, this is an
extremely conservative assumption because maximum POTW flows only occur during wet
weather and not the drought conditions assumed in this analysis. it is a physical impossibility
for maximum POTW flows to occur during drought conditions.

Second, US EPA itself routinely approves WERs like this nationwide because the water quality
standards — especially for a common household pollutant like copper — were established
anticipating this very type of tailoring. The same is true for every other State. There is no risk
to water quality from the adoption of the WER. EPA has issued extensive guidance to the states
on how WERs should be developed and implement for many decades.

Third, Charleston has major water quality challenges that are real, such as its ongoing combined
sewer overflow program. It would be foolish and environmentally counterproductive to require
Charleston to waste precious CSO dollars to address copper — which the WER establishes is a
non-issue to the detriment of CSO and other necessary funding for real world issues.

Fourth, there is no way that the Department can distinguish between CSB’s properly developed
WER and the WERs it has already granted for other waters and discharges and the WERS which
will come in the future. Thus, the stakes are high. DEP must adopt this WER, which is based
upon terrifically sound science and decades of EPA/State agency precedent (all without any
instream impacts). Otherwise, the regulated community will be compelled to challenge DEP’s
rejection of this critically important procedure to develop water quality criteria which are
appropriate for West Virginia waters (while still being extremely conservative).

Fifth, WERs are important to keep West Virginia competitive for businesses without sacrificing
any stream protection for the parameter which is the subject of the WER. Abandoning good
sclence in favor of arbitrary over-regulation will impact existing West Virginia jobs that are
riding on continued WERs for streams in the State and will seriously chill future job growth for
any industries that may need a WER for a particular pollutant parameter. Businesses will abide
by standards that are meaningful. They will have no appetite for having unnecessarily stringent
requirements placed on them (especially given that WERs are so readily approved and
understood in other states).

Finally, we have previously urged the Department, in accordance with express US EPA guidance,
to adopt the WER factor into the metals standards themselves. That way, WERs can be applied
in the permitting process. This is more efficient and important from a public input perspective
because individuals commenting on NPDES permit site-specific limits are more likely to
understand the science behind the WER procedure. Putting site-specific WERs out for
statewide public comment really does the public a disservice by causing unnecessary concern
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that they react to without any hope of understand what the WER procedure really means. Ina
permitting context DEP should have the luxury of spending more time with individual
commenters to educate them about the critically important WER procedure and its
appropriateness. For this reason, we renew our recommendation that DEP adopt the WER X
WQS {with the default WER set at “1”) in this or the very next triennial review.

Accordingly, the MWQA members urge DEP to adopt this scientifically valid and warranted
copper WER.

We also want to share a caution about the proposed removal of the exemption for the
Kanawha River from Category A status. We think DEP should defer consideration of the
removal for another triennial review cycle and study the issue more fully until that time. We
are particularly uncertain as to whether DEP has fully characterized the potential costs and
impacts of this decision.

Further, it appears to us that the removal of the exemption will not automatically trigger
Category A status for the Kanawha. Instead, the Department will have to affirmatively
designate the Kanawha in a subsequent rulemaking. We hope that is the case. We urge the
Department to clearly address, in its response to this comment, the legal effect of any removal
of the exemption in any final rule.

Finally, we see no reason to impose unnecessary Category A requirements before any actual
water supply use of the River. Accordingly, if DEP elects not to defer action on the Kanawha
River Category A aspect of the triennial review proposal, we believe the final rule should specify
that Category A will only become effective once a potential water withdrawer obtains a permit

to construct an intake on the River.

Thank you for proposing the WER for the CSB. It reflects a necessary and appropriate
application of the copper standard for the River. It is unquestionably fully protective of water
quality. Asa good science local government organization, we urge DEP to promptly adopt it.

Please let me know if we may provide any additiona! information relating to our comments.

Sincerely,

Sl B2

F. Paul Calamita
General Counsel
C: WV MWQOA Members
Scott G. Mandirola
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‘WV, West Virginia Coal Association

July 21, 2014

Mr. Kevin Coyne

West Virginia Department of Environmental Protection
Division of Water & Waste Management

601 57" Street

Charleston, WV 25304

Via Electronic Mail: Kevin.R.Covne@wyv.gov

Re: Proposed Revisions to State Water Quality Standards {47 CSR 2)

Dear Mr. Coyne:

Pursuant to the public notice published by the West Virginia Department of
Environmental Protection (WV DEP), the West Virginia Coal Association (WVCA) offers
the following comments regarding the proposed revisions to the state’s Water Quality
Standards Rule, 47 CSR 2.

The West Virginia Coal Association {WVCA) is 2 non-profit state coal trade
association representing the interests of the West Virginia coal industry on policy and
regulation issues before various state and federal agencies that regulate coal extraction,
processing, transportation and consumption. WVCA’s general members account for 95

percent of the Mountain State’s underground and surface coal production. WVCA also

Comments of the West Virginia Coal Association: Proposed Revisions to 47 CSR 2
July 21, 2014



represents associate members that supply an array of services to the mining industry in
Waest Virginia. WVCA’s primary goal is to enhance the viability of the West Virginia coal
industry by supporting efficient and environmentally responsible coal removal and
processing through reasonable, equitable and achievable state and federal policy and
regulation. WVCA is the largest state coal trade association in the nation.

WVCA is extremely disappointed that WV DEP has ignored valid, urgent issues
related to the state’s water quality standards program (see subsequent comments
regarding aluminum) and focused instead on proposing a revision that is essentially
nothing more than a regulatory “stunt”.

WYV DEP has proposed a revision that would remove an exemption from a
statewide use designation that simply does not exist. The designation of all state waters
as public drinking water supplies has NEVER occurred. As demonstrated by the

attached, previously filed comment letters, attempts by WV DEP and the West Virginia
Environmental Quality Board {(WV EQB) to formally designate state waters as Category A

have been consistently ond unambigquously rejected by the West Virginia Legislature.

Operating under WV DEP’s myth that all state waters are designated as public
drinking water supplies, the agency will subject permit holders tc more stringent limits
immediately (WV DEP representatives have stated the agency will apply revised effluent
limits to outlets located within that zone on permit renewal). The application of revised
effluent limits will occur even though there is NO proposed or operating public water

Comments of the West Virginia Coal Association: Proposed Revisions to 47 CSR 2
July 21, 2014



intake located within the identified section of the Kanawha River. The agency takes
these actions knowing fuli well that if a drinking water intake were proposed or actually
installed within the identified zone then it would have to apply effluent limits protective
of that intake to any adjacent NPDES permits regardless of the stream’s (fictional}
“designation” by the WV DEP. Applying revised effluent limits on the identified section
of the Kanawha based simply on removing an exemption to & designation that does not
exist beyond the imaginations of WV DEP and WV EQB imposes a significant regulatory
burden on permit holders for absolutely no benefit. If an actual proposal to construct a
public water intake occurs, WV DEP can prepare revised efftuent limits within the
appropriate zone of the intake for a rational purpose other than its illegal interpretation
regarding statewide use designations.

WVCA has consistently raised concerns regarding the agency’s position relative to
the statewide designation of all waters as Category A because of WV DEP’s illegal
application of that use designation to all state waters. A copy of WVCA’s most recent
comments to the agency on this issue is attached and we request the agency consider

them as part of this proposed rulemaking effort.

Comments of the West Virginia Coal Assodiation: Proposed Revisions to 47 CSR 2
July 21, 2014



Additionally, WVCA asks WV DEP to address our previously-filed comments en
the state’s aluminum criteria. Apparently the agency has taken no further action on
changes to that standard since withdrawing a proposed revision during the last
legislative session or acted on several site-specific aluminum criteria applications that

have been pending for several years.

Jason D. Bostic
Vice-President

Comments of the West Virginia Coal Assodlation: Proposed Revisions to 47 CSR 2
July 21, 2014



WV west Virginia Coal Association
PO Box 3923, Charleston, WV 25338 = (304) 342-4153 = Fax 342-7651 » yww.wicoal.com

October 12, 2012

Mr. Kevin Coyne

Waest Virginia Department of Environmental Protection
Dlvision of Water & Waste Management

601 57% Street

Charleston, WV 25304 -

Via Electronie Mall: Kevin.R.Coyn

Dear Mr. Coyne:

Pursuant to the public notice published by the West Virginia Department of
Environmental Protection (WV DEP), attached to this letter please find the comments
and observations of the West Virginia Coal Association (WVCA) regarding the agency’s
planned rulemaking efforts for the 2014 triennial review of West Virginia’s water quality

standards.

The West Virginia Coal Association (WVCA) is a non-profit state coal trade
association representing the interests of the West Virginia coal industry on policy and
regulation issues before various state and federal agencies that regulate coal extraction,
processing, transportation and consumption. WVCA's producing members account for
98 percent of the Mountain State’s underground and surface coal production. WVCA
also represents associate members that supply an array of services to the mining
industry in West Virginia. 'WVCA's primary goal is to enhance the viability of the West
Virginia coal industry by supporting efficient and environmentally responsible coal
removal and processing through reasonable, equitable and achievabie state and federai
policy and regulation. WVCA is the largest state coal trade association in the nation.

Overali, WV DEP is to be commended for the prencunced improvements to the
water quality standards rulemaking process since assuming that duty from the
Environmentat Quality Board (EQR} in 2005. The professional manner in which WV DEP
considers revisions to the program continually improves as does the agency’s
commitment to science, public involvement and adherence to the public policy goals
established by the West Virginia Legislature. WVCA believes the 2014 triennial review
provides yet another oppaortunity for WV DEP to advance the effectiveness of the
program by addressing several areas of concern the agency inherited from the EQB.



WVCA’s comments and suggestions will focus on several areas where actlon by
WV DEP is overdue to address historic issues with the water quality standards program.
These are long standing areas of confusion, created not by the current agency or
administration, that have impacted the practical function of the water quality standards
program, and more Importantly, the Clean Water Act {CWA) Sectlon 402 NPDES
permitting process for decades. In most cases, these specific instances lack any rational -
basls and have no equal in corresponding federa! regulations implemented by the
federal Environmental Protection Agency (EPA) or the water quality standards programs

of other states.

These areas include specific water quality standards where the state maintains
outdated criteria, long ago replaced by more scientifically defensible standards,
revisions to specific standards that wouid increase practical environmental and stream
protection, application of designated use that neediessly complicates the assignment of
effluent limitations and, in at least two instances, where WV DEP maintains EQB-created
interpretations of state standards that are in direct contravention of the public policy of
the state as expressed by the West Virginia Legislature. The interpretative issues of
concern deserve distinct attention from the agency, as they represent not only instances
where WV DEP ignores the will and intent of the Legislature but also cases where the
agency perpetuates what Is essentially illegal rulemaking by maintaining positions and
“standards” that were never subject to the public comment and review process.
Positions relative to use designations such as those identified in our subsequent
comments are perhaps the worst examples of how West Virginia's regulatory climate
discourages new investments and hastens the departure of existing operations.

WVCA appreciates the opportunity to provide these comments regarding
possible revisions to the state’s water quality standards rule to the WV DEP.

Vice-President



COMMENTS OF THE WEST VIRGINIA COAL ASSOCIATION:

2014 TRIENNIAL REVIEW OF WEST VIRGINIA’S WATER QUALITY STANDARDS

General Comments

While the West Virginia Department of Environmental Protection (WV DEP) has
greatly Improved the water quality standards rulemaking process since assuming that duty
from the Environmental Quality Board (EQB) in 2005, there remains several areas where the
agency needs to correct historica! issues inherited from the Board. In these areas, WV DEP
can build on the notable progress made to date by providing more rationality to the

program.

In conducting this review and examination of West Virginia’s water quality standards
program, WV DEP Is guided not only by sclence but also by the principles of public policy as
established by the West Virginia Legislature. With respect to water quality standards and
Ciean Water Act {CWA) Section 402 permitting, this declaration of public policy is contained
in the West Virginia Water Poliution Controt Act (WV WPCA):

itis declared to be the public policy of the state of West Virginia to maintain
reasonable standards of purity and quality of the water the state consistent
(1) public health and public enjoyment thereof; (2) the propagation and
protection of animal, bird fish, aquatic and plant life; and (3) the expansion of

employment opportunities, maintenance and expansion of agriculture and the
provision of a permanent foundation for healthy industrial development.*

3 w.va. Code 22-11-2.

ce report attached

Wast Virginia Coal Assoclation
Trienniel Review Comments



WVCA believes in several instances, detailed in subsequent comments, WV DEP
maintains water quality standards far beyend “reasonable standards of purity and quality”
that certainly do not premote “healthy industrial development” that is necessary or
consistent with “the expansion of employment opportunities.” In the case of the agency’s
interpretation of certain use designations, its position Is the very antithesis of these stated
goals and policy— one that is not necessary to protect or enhance the public heaith and

welfare and zt the same time needlessly discourages development and investment.

Further guidance regarding rulemaking is provided by the Legislature to the agency in

WV DEP’s authorizing statute:

..legislative rules promulgated by the Director...may include provisions which
are more stringent than the counterpart federal rule or program to the extent
that such provisions are reasonably necessary to protect, preserve or enhance
the quality of West Virginia’s environment or human health or safety, taking
into consideration the scientlfic evidence, specific anvironmental
characteristics of West Virginia or an area thereof, or stated legisfative
findings, policies or purposes relied upon by the director in making such
determination. In the case of specific rules which have a technical basis, the
director shali aiso provide the specific technical basis upon which the director

has relied. 2

As our detailed comments explain, in many cases WV DEP has maintained standards
and Interpretations that completely fail to satisfy the Legislature’s specific constraints on
the agency’s rulemaking authority. Consider beryliium {see subsequent comments) where

WV DEP maintains criteria that were rejected by the federal Environmental Protection

2 W.Va, Code 22-1-3a,
2
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Agency (EPA) and repiaced with 2 more scientifically defensible standard several years ago.
such a standard is not “reasonably necessary te protect, preserve or enhance the quality of
West Virginia’s environment” nor has WV DEP “provided the specific technical basis upon

which the director has relied” to maintain this flawed standard to the Legislature.

in other cases, WV DEP has shunned the responsibility conferred on it by the
Legislature by ignoring substantial evidence that current standards do not reflect
“reasonable standards of purity and quality.” Rather than undertaking research and
rulemaking to develop a standard which “takes into consideration the scientific evidence,
specific environmental characteristics of West Virginia or an area thereof”, the agency
submissively waits for revision of federally-recommended standards. As a federal judge
recently observed “..Section 303 of the [federal} CWA allocates primary authority for the
development of water quality standards to the states.”® When scientific information and the

guiding public policy of the state demonstrate a need, WV DEP should exercise this “primary

authority” and develop standards specifically for West Virginia.

WVCA urges WV DEP to consider any revisions to the state’s water quality standards

in the context of the public policy enunciated by the Legislature and the directives

established for the agency in statute.

* state of West Virginia, et.al. v. Jackson, F.Supp.2d, 2032 WL 3090245 {D.D.C,, july 31, 2012).
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While West Virginia has made great strides in revising its water quality standards for
aluminum to refiect the prevailing natural conditions within the state’s waters, WVCA
believes that further efforts are necessary to adopt truly protective criteria. Because
aluminum is a very common, naturally occurring element, many streams in the state exceed
the numeric criteria for aluminum, with no corresponding signs of impairment to the
aquatic life. The result iIs a CWA Section 303(d) list of “impaired waters” with several
streams identified as impaired for aluminum, mandating the preparation of Total Maximum
Daily Load (TMDL) at state expense, to bring those waters into compliance with a flawed
standard. Additionally, reliance on the current aluminum standard has burdened NPDES

permit holders as they struggle to maintain compliance with a standard that, from an

aquatic life use protection standpoint, Is meaningless.

As with many other metals, the toxicity of aluminum is inversely related to water
hardness. in other words, aluminum’s toxicity to aquatic life decreases as the water
hardness increases. EPA has developed hardness-dependent equations for a number of
metals to reflect this refationship. For example, West Virginia has adopted EPA’s hardness-
dependent equations for other metals such as cadmium, trivalent chromium, copper, lead,

nickel, silver, and zinc. Similar hardness-based criteria should be adopted for aluminum to

reflect the actual toxicity of the constituent.
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Other states have adopted similar hardness-based aluminum standards. New
Mexico recently adopted a hardness-based standard that was approved by EPA in April

2012.* The State of Colorado received EPA approval of its hardness-based standard in

August 2011.°

On September 21, 2011, WVCA provided a formal submission to WV DEP regarding
the state’s aluminum standard. The submission contained a proposed update of West
Virginia's aluminum criteria to 2 hardness-based standard using the same methods used in
calculating the revised standards for Colorado and New Mexico. WVCA has attached this
submission and supporting scientific rationale to these comments In its entirety as
attachment “C”. WVCA urges WV DEP to adopt a hardness-based standard for aluminum to

better protect aquatic life and simplify NPDES compliance with the aluminum criteria.

In the case of beryllium, WV DEP has maintained water quality criteria that was
proposed, but then specifically rejected, by EPA. West Virginia's public drinking water
supply/Category A criterion for beryllium Is 0.0077 ugfl. However, the national
recommended criterion for beryllium for the protection of human health is 4 ug/l, which is
the maximum contaminant level (MCL) for drinking water. The West Virginia beryllium

criterion is nearly three orders of magnitude below the EPA recommended standard.

4 See generally stachment “A”, Letter dated April 30, 2012 from EPA Region VI to the New Mexico Surface Water Quality Bureau.
% See generally attachment “B”, Letter dated August 4, 2011 from EPA Reglon Vill to the Colorado Water Quaiity Control Commission.
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The current West Virginia criterion appears to be based upon a proposed federaily

recommended criterion published In 1991.° /! r by EP,

remains in effect for the state and as virtue of its misplaced and illegal application of

Category A use designation (see subsequent comments), is being applied on all streams to

all NPDES permits by WV DEP.

Following the publication of the proposed human health water quality criteria, EPA
promulgated the beryflium MCL of 0.004 mg/l in July 1992. West Virginia adopted its
current beryllium criterion of 0.0077 pg/l in 1993; a full year after EPA adopted the
beryllium MCL that remains the national recommended criterion to this day. Therefore,

West Virginia's beryilium criterion was not based upon the best available science in 1993,

and it certainly is no more scientiﬁcallyju_stiﬁable NOW,

WVCA urges DEP to adopt the beryllium MCL of 0.004 mg/l as the human health
Category A criterion. This standard has been reaffirmed by EPA as recently as 2008, when
EPA published a draft integrated Risk Information System (IRIS) reassessment that proposed

no changes to the reference dose upon which the beryilium MCL is based.’

% £ Federal Reglster 58420, November 6, 1991, pg. 58442,
7 See generally “Yoxicological Review of Beryllium and Compounds® published by EPA in Aprll 1958 and available at

http:/fwww.ene gov/iris/subst /0012 htm
6
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Selenlum Criteria

An ever-growing body of sclentific evidence and data confirms that continued -
application of the current selenium criteria to West Virginia waters is misplaced and offers
no measurable improvement to environmenta! protection while causing widespread and
extraordinarily expensive compliance issues. EPA previously determined the current
standard is incorrect and has been struggling to compiete a rulemaking to revise the
federally recommended selenium standards. The West Virginia Legislature has previously

concliuded the current federally-recommended selenium limits may not be appropriate for

West Virginia:

The Legislature finds that there are concerns within West Virginia regarding
the applicability of the research underlying the federal selenium criteriatoa
state such as West Virginia which has high precipitation rates and free-flowing
streams and that the alleged environmental impacts that were documented in
applicable federal research have not been observed in West Virginia... :

WVCA continues to believe WV DEP should contempiate revisions to the current
standards for selenium. Despite near universal acknowledgement that the current selenium
criteria is incorrect, and ignoring the findings of the Leglslature,. WV DEP has yet to take any
action on Its own initiative to develop a sensible, protective criteria for West Virginia. The
agency has even demonstrated a hesltancy to act on site-specific criteria applications that
would simply apply the selenium criteria in terms of dissolved vs. total measurements. This

inaction has occurred as selenium has become a modern equivalent of the aquatic life use

 W.va. Code 22-11-6.
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standard for manganese, where treatment was undertaken just for the sake of satisfying a

baseless standard that most states chose NOT to adopt.

WVCA recommends WV DEP, in accordance with its charge from the Legislature as
the agency vested with developing water quality standards for the state, enlist the
assistance of state research resources such as those available at the West Virginia Water
Research Institute, West Virginia University and Marshall University and actively pursue
revisions to West Virginia's water quality standard for seienium instead of simply waiting for

EPA to take action on a federally-recommended criteria.

Category A Use Desigpation

WYV DEP continues to operate its NDPES permitting program under the regulatory
illusion that a!l state waters are classified as Category A and serve in their entirety as public
drinking water supplies. This myth was originaily formed by the Environmental Quality
Board {EQB) when it possessed water guality standards rulemaking authority and WV DEP
was a wiilling accomplice in maintaining this illegal presumption by assigning NPDES
effluent limits as though all waters were fegally classified as such. When the West Virginia
Legislature transferred rulemaking authority from the EQB to WV DEP in 2005, the agency
simply adopted the EQB’s misplaced interpretation. As we detail in subsequent
paragraphs, this tortured interpretation Is contrary to the official actions of the West

Virginia Legislature and represents a decades old illegal rulemaking action that is ripe for

(=]

action.

West Virginia Coal Association
Triennial Review Comiments



West Virginia's water guality standards, itke those of virtually all other states,
establish allowable in-stream concentrations of various criteria depending on the "use"
served by a given water body. These standards also recognize and define allowable
"uses" to which the criteria apply. West Virginia's federally-approved water quality
standards, codified as 47 CSR 1, provide that all waters of the state are considered to
serve as Category B/aguatic life use and Category C/water contact recreation use. More
simply, West Virginia's water quality standards default all streams to Category B/aquatic
life use or Category C/water contact recreation use. Despite the actions of WV DEP with
respect to assigning Category A/public drinking water supply effluent limits to all state
streamns, the approved regulation is clear and unambiguous:

These rules establish general Water Use Categories and Water Quality
Standards for the waters of the State. Unless otherwise designated by
these rules...all waters of the State are designated for the Propagation
and Maintenance of Fish and Other Aquatic Life (Category B} and for

Water Contact Recreation {Category C) consistent with Clean Water
Act goals...”

Category A— Water Supply, Public. -This category is used to describe
waters which, after conventional treatment, are used for human

consumption...2?

if there was any doubt as to the meaning of the above-cited provisions, the intent of

the EQB was clearly articulated In the Board’s rationale document: "above all, [the EQB

*47 CSR 2-6.4
47 CSR 2-6.2
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members] agreed that the category and criteria for public water supplies should not be
applied to stream or stream segments where no one is using the waters for drinking."*!

Notwithstanding the clarity of the rule and the supporting rationaie offered by the
EQB, WV DEP mistakenly applied the Category A use designation to all waters of the state,
This regulatory practice began with the entire length of substantial streams where drinking
water intakes were actually located and, as the NPDES regulatory program matured, was
extended to every stream within the state.

Predictably, this application of Category A designation presented practical NPDES
compliance issues as public water/human health standards are typically dramatically lower
and include a more comprehensive list of parameters than required for maintaining West
Virginia’s legal default designation of all a streams as Category B/aquatic life use and
Category C/water contact recreation use.

in 1995, the EQB upheld WV DEP's misapplication of effluent limits based on the
statewide Category A fallacy.? However, an administrative appeal decision CANNOT alter
state water quality standards nor can the EQB sanction an effort by WV DEP to modify a
water quality standard or any other legisiative rule through application of permit specific

effluent limits. If that were the case, there would be no need for the state’s public

comment and review procedure, or the legislative rulemaking process.

U ciate Water Resources Board, Rationale Document for Revision of Legislative Rules, January 6, 1986. Relevant pages

;:ruvided as attachment "D". .
? See generully E. 1. du Pont de Nemours and Company, Inc. v. Chief, Office of Water Resources, Divislon of Environmental
Protection, Appeal Nos, 599 & 602 {December 13, 1995).
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Apparently realizing that such an interpretation, where the EQB sanctioned WV DEP’s
modification of a rule witheut public comment and/or Legislative review was untenable,
both agencies sought to officially alter the rule to fit their confused interpretation. Eacht and
every time these efforts hove been ivocally rejected fa

In response to the regulatory confusion created by WV DEP's flawed belief that

all waters of the state are Category A/public drinking water supplies, on March 21,
1999 the West Virginia Legislature passed House Bill 2533, Signed into law by the
Governor on April 2, 1999, the bill authorized the state’s water quality standards to
remain in place until October 1999, with the condition that:
...the Environmental Quality Board shall review, revise and
propose, within this statutory deadline, and in accordance with the
provisions of chapter twenty-nine-a of this code, emergency and
legislative rules to address interpretive differences regarding the
designation of category A waters and analyze the need for distance
prohibiters for the policies of public drinking water intake...*®
In response to the instructions of the Legislature contained in House Bill 2533,
the EQB promulgated an emergency rule in October 1999 in which it proposed
classifying ali waters of the State as Category A/public drinking water supplies: "The

proposed amendment clarifies that all waters of the State are protected by the

drinking water supply designated use category...">* The emergency rule was filed

1 See generally Envolled Committee Substitute for House Bili 2533, Copy provided &5 attachment “£*
¥ see generally Notice from the EQB dated October 18, 1999 regarding the filing of sn emergency rule, copy provided as attachment

“F,
i1
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with the Secretary of State and, in accordance with W.va, Code 29A-3-15, was
effective pending approval or disapproval by the West Virginia Legislature.

As the Legislature began Its consideration of the emergency rule in the 2000
Regular Session, the Senate Judiciary Committee sought to validate the positions offered
by the EQB and WV DEP that all state waters were aiready designated as Category A and
the emergency rule did nothing. more than formally codify that designation.

In response to an inquiry from the Commiitee, EPA responded that the October
1999 emergency rule constituted a change to West Virginia's approved water quality
standards regulations and as such would require the approval of the federal agency:

The Environmental Protection Agency understands that the
Environmental Quality Board has proposed to designate alf waters of
West Virginia as public drinking water supply... We hope that this [etter
provides West Virginia with a better understanding of what EPA Region
{ll would expect should West Virginia decide to pursue a statewide re-
designation of Category A (emphasis added).”

The letter from EPA to the Committee made it clear that, contrary to the assertions
of the EQB and the NPDES permitting practices of WV DEP, West Virginia’s streams were
presumed to serve NOT as public drinking water supplies but instead as Category
B/aquatic life use and Category C/water contact recreation use. Based on EPA's response

that the EQB’s emergency rule amounted to a statewide re-designation of all streams, the

Legislature expressly rejected the October 1999 proposal from the EQB:

* Latter dated February 12,2000 from EPA Reglon ll Assoclate Director- Office of Watersheds to
Woest Virginla Senate Judiclary Chairman Willam Wooten. Copy provided as attachment "G".
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The emergency rule relating to the environmental quality board...filed
in the state register on the eighteenth day of October, one thousand
nine hundred ninety-nine..is repealed and not authorized.*®

Despite the clear rebuke of the October 1999 rule by the Legislature and EPA’s
view that under the approved water quality standards program of the state that all
streams defaulted to Categories B and C, WV DEP perpetuated the EQB’s deceptions
regarding stream designation in NPDES permitting by assigning Category A effluent
limitations to all discharges.

Arrogantly ignoring the conclusions of the Legislature {(and apparently assuming
that the EQB and not the Legislature served as the final rulemaking body for West
Virginia), WV DEP went so far as to publicly proclaim the agency will "continue its
position [regarding Category A appiication in NPDES permits] unless directed to do
otherwise by the [Environmental Quality] Board.""” This conceited and illegal
interpretation on behalf of WV DEP endures to this day; needlessly confusing the
assignment of NPDES effluent limitations for several parameters such as
beryilium (see previous comments).

Subseqguent to the 2000 rejection of the emergency rule, the EGB sought
to bypass the Legislature and bootstrap the Category A use classification to the

entire state by promuigating a procedural rule which would have created a

process to remove the (nonesistent) Category A designation. With the

1 £ orobied Committee Substitute for House BH1 4223, Relevant page provided as attachment "H",
Y See attachment 91", copy of July 7, 2001 article appearing in the Chatleston Gazette.
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procedurai rule filing, the EQB relied on WV DEP’s illegal interpretation under
the NPDES program to justify the need for the use removal process, evidently
assuming that WV DEP possessed a higher rulemaking authority than the

Legislature:

The current implementation of Category A by the Division of Water
Resources of the {DEP] in the [NPDES] permitting program is that the
designated use [of Category A Public Water Supply] applies to ail waters
of the state, unless it has been removed specifically by the Board. The
Board supports this interpretation and application of the Public Water

Supply use.®
Based on concerns raised by NPDES permit holders that the EQB was once again
trying to extend the Category A designation statewide, the Legislature decided to review
the procedural rule. The Legislative Rulemaking Review Committee properly concluded
the EQB was seeking to bypass the Legislature entirely and codify the illegal Category A

assumption by way of the procedural rule:

We have reviewed 46 C.5.R.7, "Procedural Rule Governing
Reclassification of Water Designated for Public Water Supply, which was
filed on January 8, 2003. This procedurai ruie aliows the Environmentat
Quality Board tc remove the Category A {public water supply use) that is
described in the water quality standards (46 CS.R. 1), _gﬁgg,_m

B sse generally "Statement of Circumstances Reguiring Proposed Rules.” Filed by the EQB on September 17, 2002, Copy
provided as attachment "J".
* ee genervily March 5, 2004 2003 letter from Senator Mike Ross and Delegate Virginla Mahan, Co-Chairs, Legislative

Rulemaking Review Committee to Edward Snyder, Chalr, EQB. Copy provided as attachment "K".
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Defiantly, the EQB continued to believe its own regulatory illusion regarding the
drinking water designation and WV DEP blindly followed, applying effluent limits to all
NPDES permits based on the Category A use. The frustration created by this “alternative
reality” forced the coal industry to pursue a revision to the water quality standards
culminating with the adoption by the Legislatura In 2004 of a revised water quality
standard for manganese.

Under the revised manganese standard, the drinking water standard (which is
based on EPA’s secondary, non-enforceable, organoleptic recommended criteria) applies
five miles above public and private drinking water intakes. When this revised manganese
criteria was approved by EPA in 2005, the federal agency noted that application of
Category A standards at the point of intake was reasonable and entirely consistent with

the approach approved by EPA in other states:

The application of a criterion for the protection of public water supply at the
intake point is consistent with EPA’s approvals in other states. EPA has
approved applications of human health criteria at the intake or withdrawal
points in other states as well. See 35 Iil. Adm. Code § 303.202; Ind. Adm.
ngle §2-1-3; 401 Ky. Adm. Regs. § 5:031; Ohio Adm, Code §3745-1-07; Sec.
5.

With its approval of the revised manganese standard, EPA also reaffirmed

its February 2000 interpretation of West Virginia’s legal, default use

designations. More importantly, with respect to any future deliberations by Wv

® Letter dated June 29, 2605 from EPA Region Nl to the EQB approving the Manganese Five Mile Rule. Copy provided as attachment
“Lv.
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DEP with respect to statewlde use designations, EPA found the approach taken
in the new manganese criteria- protection at the point of intake- entirely
protective of the human health standard:

Therefore, this change in the water quality standard should not have

an impact on the water withdrawn for drinking, the drinking water
treatment processes and he cost of treatmg water for drinkmg All

Therefore appllcation of the Mn 5 mlle rule contlnues to
protect the public water supply use, as defined (emphasis adde.

It was convenient for WV DEP to hide behind the EQB’s irrational
conclusions with respect to the Category A use designation while the Board held
responsibility for water quality standards rulemaking authority. However, WV

DEP did not disagree with or oppose the legislation to transfer that rulemaking

power from EQB to the agency in 2005. Since that lealsiative action, WY DEP is

now responsible for perpetuatin h manifestations of the Category A
deception: the myth, believed by no officiai body outside of the agency and the
EQB, that state water quality standards actually assign the drinking water supply
designation statewide, and the assignment of Category A-based effluent

limitations to NPDES permits.

# | etter dated June 29, 2005 from EPA Region Il to the EQB approving the Manganese Five Mile Rule. Copy provided as attachment
A'Lﬂ. N
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As it is now responsible for every aspect of the Category A regulatory
delusion, the agency must consider a practical question created by EPA’s
approval of the revised manganese criterion in 2005: If application of the
Category A use designation at the point of intake is protective of “all water
withdrawn for drinking by public and private intakes” and if “application of the
Mn 5-mile rule continues to protect the pubiic water supply” use as EPA
observed with respect to the manganese criteria, then what coherent basis does
WYV DEP have for maintaining the EQB’s fantasy that all waters of the state have
been properly designated as drinking water supplies?

An approach similar to that taken with the manganese standard, that is
application of the criterion at the point of intake, has already been found by EPA
to be protective and an analogous approach with respect to all Category A

parameters would be similarly protective and resolve the confusion created by

the agency’s current illogical and iliegal position.

in its 2012 Regular Session, the West Virginia Legislature passed Senate Bill
562, directing WV DEP to develop rules to measure compliance with the state’s
narrative water quality standard.?? Signed by the Governor on March 16, 2012

the bill requires WV DEP to develop a measurement too! that considers the

# cee generally Enrolled Committee Substitute for Senate Bill 562, copy provided as attachment “M*~,
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“holistic health of the aquatic ecosystem.” WVCA believes adherence to the
provisions of this legislation will improve the effectiveness of the state’s water quality
program by assuring public and legislative involvement in the development of an
assessment tool to measure attainment of the state’s narrative water quality standard.
WYV DEP historically relied on an assessment tooi referred to as the West Virginla Stream
Condition index (WV SCl).

Like the provisions of House Concurrent Resolution {HCR) 111, which was adopted
by the Legislature in 2010, Senate Bill 562 expresses legisiative intent with respect to
the narrative water quality standard and makes it clear that singular reliance by the
agency on the WV SCl is indefensible. The passage of Senate Bill 562 aiso reinforces
previous statements and objections regarding WV DEP’s sole reliance on the WV $Cl
which myopically focuses on certain benthic species at the exclusion of other components
of the stream ecosystem. Further, the WV SCI Is not a water quality standard and has
never been subfect to the formal rule n cess whii Id involve not only public

icipation but review and approval b ature.

The agency’s misplaced reliance on the WV SCi created a treacherous situation
beginning in 2009 when EPA, initially through CWA Section 404 permits processed by the
U.S. Army Corps of Engineers, seized upon the WV 5C! and other non-official biological

measurements to allege violations of West Virginia's narrative criteria. The resuiting

# See generally House Concurrent Resolution No. 111, copy provided as attachment *N*,
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regulatory confusion quickly migrated to the CWA Section 402 permitting program
administered by WV DEP and virtually paralyzed mine permitting activities within West
Virginia.

The opportunity for stability and predictability was only recently restored to the
permitting program through federal court decisions. Contalned within these rulings is a
clear conclusion that EPA usurped the powers reserved by Congress to individual states:
“..Section 303 of the [federal] CWA allocates primary authority for the development of
water quality standards to the states.*! |

With the recent federal decisions making it clear that rulemaking belongs to
individual states and the Legislature providing insight as to the appropriate factors that
should be considered in developing narrative standards assessment methods to satisfy
the public policy goals of West Virginia, WV DEP should move quickly to finalize a new
narrative standards measurement.

Irout Stream Designations

WVDEP’s current process, again inherited from the EQB, for deslgnating streams as
trout waters and applying trout criteria is convoluted and nearly incomprehensible. WV
DEP, despite its clear responsibility for these determinations, blindly relies on data and
recommendations provided by the West Virginia Department of Natural Resources (WV

DNR}, an 2gency that has no environmental regulatory responsibility. Lack of clarity on this

* State of West Virginia, et.al, v. Jackson, et. al, £.Supp.2d, 2012 WL 3090245 {D.D.C., July 31, 2012).
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issue lead the West Virginia Legislature to completely reject two recent attempts by WV
DEP to expand the “codified” list of trout streams contained in the water quality standards
rule. WVCA believes the 2014 triennial review provides an opportunity for the agency to

establish more practical criteria for trout stream use designation.

“Trout waters” are defined in Subsection 2.19 of 47CSR2 as “waters which sustain
year-round trout populations.” Appendix A to 47CSR2 contains a list of “known trout
waters.” Streams have been added or removed from this list during past rulemaking
exercises without providing the public with any data or information regarding whether the
streams sustain year-round trout populations. Once a stream is placed on the list, the trout
stream designation cannot be disputed later in a challenge to a specific NPDES permit limit

and cah only be changed through the Legislature or by a wholesale rule challenge.

If a stream is not on the codified list of known trout waters contained in Appendix A,
WVDEP must demonstrate that the stream sustains a year-round trout population before
applying trout stream criteria to it. The process by which WVDEP mokes this determination
is not entirely clear. in addition to the list in Appendix A, WVDEP also reportediy maintains
one or more internal lists of trout waters, which are not readily accessible to the pubiic. in
addition, WVDEP relies heavily on consultation with WV DNR. These internal lists are
apparently updated between the two agencie§ with no public notice and comment period.
Should WV DEP assign permit limits as though a receiving stream is trout water based on

these internal lists that are developed with WV DNR, the permit applicant Is lefc with
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nowhere to turn. WV DEP passively points to WV DNR as the basis for the determination,

positioning the applicant to dispute effluent limits with an agency that has no

environmental permitting role. This practice resufts in g regulatory Stwillght zone” where
one agency with permitting responsibility relies on another that has no requlatory obligation

in determining appropriate effluent limits. Additionally, it creates a process whereby the

WV DEP simply ignores other important requirements related to true cold water trout
streams, such as temperature regimes, and ignores the reality that many of the “listed”
streams are not cold water streams in need of more restrictive water quality criteria. WV
DEP should end this practice of relying on consultation with WV DNR without providing

some form of public notice regarding the factual bases upon which WV DNR has relied when

it concludes that a stream Is a trout water.

Members of the regulated community often are not aware that WVDEP considers a
particular stream to be a trout water until WVDEP imposes trout-based effluent limitations
in an NPDES permit. This sometimes occurs after a stream or stream segment has been
listed on the CWA Section 303(d) list as being impaired for one or more trout criteria. While
the public can comment on draft 303(d) lists, regulated entities often do not become aware
that such listings have occurred until they are directly affected when a permit writer uses
the 303(d) listing as the basls for imposing more stringent effluent limits based on trout
criteria. At a minimum, the water quality standards rule should state that regardiess of any
past designation or listing of a stream or stream segment as a trout water, including on a
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303(d) list, whenever WVDEP imposes new, more stringent effiuent fimitations in an NPDES
permit based on trout criteria, the permittee can challenge the trout stream designation in
an appeal to the EQB. The water quality standards rule should make it clear that a stream or
stream segment’s inclusion on a 303(d) list for impairment of a trout water criterion does

not prohibit a permittee from challenging trout-based effluent limits in a permit appeal to

the EQB.

WVCA suggests that WV DEP use the opportunity provided by the 2014 triennial
review water guality standards rule to include a fair mechanism for challenging trout water
designations by appealing them to the EQB, where a thorough examination of the factual

basis for the trout stream designation can be undertaken.

WV DEP should also strongly consider revising the trout stream designation to
distinguish naturally reproducing native trout waters and other waters, such as reproducing
non-native trout waters, waters stocked with native specles of trout, and waters stocked
with non-native species of trout. Such a “refined” trout stream designation would allow for
the assignment of effiuent limits as appropriate to protect the various classes of trout
waters, acknowledging that certain trout populations may need more protective standards
than others. Similar "tiered” designations exist in other states and should be reviewed by

WV DEP as possible models for a revised trout stream use designation.
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| JMRRPRCE Attachment “A”
James P. Bearzi, Chief ‘ Lo R ey -
Surface Water Quality Bureau _
New Mexico Environment Department =
~ Harold Runnels Building (N2050)

P.0. Box 5469

~* Santa Fe,NM. §7502-5469
Dear Mr Bearzi:

. lam pleased to inform you that the Environmental Protection Agency (EPA or the
Agency) has completed its review of the Standards for Interstate and Intrastate Surface Waters
20.6.4. NMAC. Revisions to New Mexico’s water quality standards were adopted by the New
Mexico Water Quality Control- Commission and filed in accordance with the State’s Water
Quality Act on November 1, 2010, EPA initiated its review when these revisions became
effective as State law on December 1, 2010. EPA reviewed and took action on the majority of -
the State's revisions on Apnl 12, 2011.The Agency decided to take some additional time before
acting on other revisions in order to allow both the New Mexico Environment Department an :
opportunity to provide additional supporting information and to enable a more detailed review of
* the State’s new metals criteria. In today’s decision, EPA is approving the majority of the S
. remaining newfrewsed amendments w1th one exceptlon, descnbed below . ol

. After further review, we have determmed that the provisions found at section 20.6.4.10 -
D, Site-specific criteria represent lmplementatlon procedures and do not constitute water quality
standards that require EPA’s review or action under Clean Water Act (CWA) Section 303(c)
and, as such, will not be taking action on them. Furthermore, we had no obligation to act on
section 20.6.4.10 D, Site-speclﬂc criteria in our April 12, 2011, action and hereby rescind the
previous EPA action on the provision. Any site-spécific criteria adopted under this provision,
however, would constitute new water quality standards subject to EPA review and approval or
disapproval under CWA Secnon 303(0) ona case-by—case basis. - - .

: EPA is approwng the rewsed languagc in sectlon 20. 6.4.13 J. Turbidity, with the
expectation that the revised provision will be implemented consistent with the antidegradation
 policy and implementation methods in the State’s standards and Contmumg Plannmg Process

and related documents. -

EPA prevnously took no actlon on the new or rewsed cnterla for alummum, cadmmm,
and zinc contained in section 20.6.4.900 L. (1) Acute and (2) Chronic Hardness-based Metals
Criteria. Based on an extensive review of the supporting documentatlon, we are approving the

application of the hardness-dependent equation for aluminum to those waters of the State at a pH
of 6.5 to 9.0 because it will yield criteria that are protective of applicable uses in waters within
that pH range. However, EPA is disapproving the application of this equation in waters ‘where
the pH is below 6.5 as it may not be prohectnve of apphcable uses below that pH range.
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Consistent with EPA’s regu]at:ons, the prevmusly approved 304(a) criteria for aluminum are
thus the applicable water quality standards for purposes of the CWA in watets where the pH is at,
or below 6.5. In such cases, as the permitting authority in New Mexico, EPA will apply the
~previously approved 87 jg/L. chronic total recoverable aluminum cnterlon EPA is approving the

e hardness-depcndent equations for both cadmium and zine,

Inacting on  the State’s revised water quahty standards today, EPA is ﬁzlﬁllmg its CWA

Section 303(c) responsibilities. However, EPA’s approval of water quality standardsis
considered a federal action which may be subject to the Section 7(aX(2) consuitation =~ =
requirements of the Endangered Species Act (ESA). ERA has initiated informal consultation

-under ESA Section 7(a)(2) with the U.S. Fish and Wildlife Service (USFWS) regarding our
approval of certain new or revised water quality standards. EPA’s approval of these standards is
subject to the outcome of the ESA consultation process. Should the consuitation process identify
information regarding impacts on listed species or designated critical habitat that supports

- amending our approval, EPA will arnend its approval declswn for those new or rewsed water '

' quahty standards

1 appreclate the State’s cooperanve efforhs to resolve these ﬁnal few issues. Ifyou n¢ed
additional detail concerning this letter or the enclosed addendum to our original Record of ~ -
Decision, please cafl me at (214) 665-318‘7 or have your staff may contact Russell Nelson at

214) 665-6646

Smcerely, : /,
P ‘wuham B Honker, P.E.
. Acting Director - 2
Water Quality Protection Dmsnon
“Enclosure
cc:  JamesHogan -
- Surface Water Quality Burcay
- P.O.Box 5469 ,
- New Mexico Environment Department ~
Wally Murphy - ;
. Field Supervisor -~
Ecological Servmes Ofﬁce
USFWS
2105 Osuna Road NE

Albuguerque, NM 87113-1001
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Peter Butler, Chair

Water Quality Control Commission
4300 Cherry Creek Drive South
Denver, CO 80222-1530

Subject: 2010 Revisions to the Basic Standards and
Methodologies for Surface Waters

Dear Mr. Butler:

The purpose of this letter is to notlfy you of the status of the U.S. Environmental

~ Protection Agency Region 8 (EPA) review of the revisions to the Basic Standardsand
Methodologies for Surface Waters (Regulatlon #31) adopted by the Colorado Water Quality
Control Commission (Commission). The revisions were adopted on August 9, 2010 with an
effective date of January 1, 2011. The submission letter included an Opinion of the Attorney
‘General certifying that the standards were duly adopted pursuant to State law. Receipt of the
revised standards on August 24, 2010 initiated EPA’s review pursuant fo Section 303(c) of the
Clean Water Act(CWA or the Act) and the Implementmg federal water quahty standards :
regulatlon (40 CFR Part 131) . _

EPA review of these water quahty standards (WQS) rev:s:ons is complete with the
followmg excepnons . _ _

e Al provmmns relatmg to dlscharger-sPeclfic vanances mcludlng those adopted w1th a
- January 1, 2013 delayed effective.date :

Section 31.7(3)(a)(ii)(C) (Temporary Modlﬁcatlons)

Section 31.8(2)(MEXC) (Antldegradauonl

Molybdenum Table Value (Agriculture) -

- N1trate and Arsemc Table Va]ues (W ater Supp]y)

.. EPA’s review of these revisions, and the supportmg mformatton and -analyses, is neanng
: 'eompletxon With the exception of the provisions relating to discharger-specific vanances, which
- were adopted with a delayed effectlve date we esnmate that our tev1ew of these revisions will be-

: 'compIete w:thm 60 days.

We wish to commend the Standards Umt of the Water Quahty Control Dmsmn (WQCD
or the Dmsmn) for their outstanding work in support of this rulemaking action. Division staff
developed proposed rTevisions, w1th mput from the Standards Formulation stakeholder work-



group, on a wide range of topics, including: antidegradation, arsenic, dissolved oxygen, E. coli,
mercury, molybdenum, nitrate, temperature, temporary modifications, uranium, discharger-
specific variances, and zinc. ,De’veloping these proposals required the Division to present
information and solicit input.during a series of stakeholder work group meetings during 2007-
2009. In addition, the Division explained these issues to the Commission during the October
2008 issues scoping hearing, the November 2009 issues formulation hearing, and the June 2010
rulemaking hearmg The WQCD also developed detailed comments and recommendations on
the aluminurn, jron and zinc revisions proposed by the Colorado Mining Association (CMA),
and the nonylphenol revision proposed by the Colorado Wastewater Utility Council (CWU 0.
Most revisions are well supported by the evidence submitted, and we wish to recognize the high
cahber of work by the Standards Umt both pnor to and dunng the rulemakmg actlon

CLEAN WATER ACT REVIEW REQUIREMENTS '

CWA § 303(0)(2) requires States and authorized Indian Tnbes to subm:t new and revised
water quality standards to EPA for review. EPA is required to review and approve or disapprove
the revised standards pursuant to CWA § 303(c)(3) The Region’s goal has been, and will
continue to be, to work closely and collaboratively with States and authorized Tribes throughout e
the standards revision process so that submitted revisions can be approved by EPA. -

TODAY’S ACTION

" The Regibn"iS'afpfoving the revisions to Regulation #31 adopted by the Commission on
August 9, 2010, with the exception of the new and revised provisions EPA is not acting on today.
Thc'rationale for EPA’s action is'bri‘cﬂy'outlined be]dw and discussed in detail in Enclosure 1.

Today s letter apphes only to water bodles in the State of Colorado, and does not apply to
waters that are within Indian Country, as defined in 18 U.S.C. Section 1151 Today’s letter is
not intended as an action to approve or disapprove water quality standards applying to waters
within Indian Country. EPA, or authorized Indian Tribes, as appropriate, will retain
respon31b11mes for water qua]:ty standards for waters within Indlan Country '

. ENDANGER.ED SPEC[ES AC’I‘ REQUIREMENTS N

It is 1mponant to note that EPA approva] of water quality standards is considered a
federal action which may be subject to the Section 7(a)(2) consultation requirements of the
- Endangered Spec1es Act (BESA). Section 7(a)(2) of the ESA states that “each federal -
. agency...shall...insure that any action anthorized, funded or carried out by such agency is not
~ likely to jeopardize the continued existence of any endangered species or threatened species or
~result in the dcstrucnon or adverse modlficanon of habltat of such spccles whlch is determined to

"J_"becnthal

- EPA has 1mt1ated consu]tahon under ESA Secuon 7(a)(2) w1th the U.S. Fish and W]ldhfe
."Service regarding our approval of ceértain new or revised water quahty standards. EPA also has a

Clean Water Act obligation, asa separatc matter, to complete its water quahty standards

approva} action. Therefore, m approvmg these water quahty standards rev1s1ons today, EPA is



completmg its CWA Section 303(c) responmbllmes However, because ESA consultation on
EPA’s approval of these standards is ongoing, EPA’s approval is made subject to the outcome of
the ESA consultation process. Should the consultation process with the U.S. Fish and Wildlife . -
Service identify information regarding impacts on. listed species or designated critical habitat that
supports aménding EPA’s approval, EPA will, as appropriate, revisit and amend its approval
dec:smn for those new or reVJSed water quallty standards. -

STANDARDS APPROVED WITHOUT CONDITION

Al] new and revised water quahty standards in this category are approved without

_condition because the revisions ar¢ consistent with the reqmrements of the Clean Water Act and :
EPA's implementing regulation. New and revised prov131ons in this category are:

Section 31.5.. Definitions.

Section 31.7. Overview. .

Section 31.7(1)(b)(ii). Ambient Quality-Based Standards. .

Section 31.7(3). Temporary Modifications (with exception of 31 JG3)@)G(C)).
Section 31,14(15). Compllance schedules for discharges to- segments with temporary
modifications. . :
Table L. -(Recreation, Agnculture)

Table III (Water Supply)

STANDARDS APPROVED SUBJECT TO ESA CONSULTATION

All new and rev:sed water quahty standards in this category are approved, sub_]ect to ESA

consultatlon New and revised provisions in this category are:

Table I. Physical and B1ologlca1 Parameters {(Aquatic Llfe)
Table IIL (Aquat:c Llfe) :

PROVISIONS EPA IsNoT ACT]NG ON TODAY

" All provisions relatmg to dxscharger—speclﬁc vanances New and rewsed provxslons m

this category are:
Section 31.7. Overview (pomons that relate to dlscharger-spemﬁc varlances) - n
- Section 31.7(4). Grantmg, Extending and Removmg Variances to Numeric. Standards .

- (Bffective January 1,2013). .
- Section 31. 14 (1 7) Penmt Actxons that Implement stcharger—Speciﬁc Vanances

Sectlon 31 7(3)(a)(n)(C) (Temporary Modlﬁcatlons) ‘This new prov1s1on was adopted to -

. authorize temporary modifications where “there is significant uncertamty regardmg the

tumng of implementing attainable source controls or treatment.”



. Section 31, 8'(2)(b)(1)(C)'(Anﬁdégradauonl 'This revised provision was adopted to
authorize Use Protected designations’ for segments that meet the 31.5 deﬁmtlon of
“effluent- dependent stream" or “efﬂuent—donnnated strearn :

. Monbdenum Table Value (Agnculture) Thls prov1swn cons:sts of the new 300 pg/L
table value standard. for the ‘protection of agriculture uses. S _ _

« Nitrate and Arsenic Table Values (Water Supply) These provisions mc]ude the rev:sed
table values for nitrate (Table I) and arsenic (Table II0), as modified by the respectwe
footnotes, that authorize the Division to exclude effluent limits from discharge permits if
water supply uses are desi gnated but not “actual -

CONC:LUSION

EPA Reg10n 8 congratulates the. Cominission and the Division for the many = -
1mprovements to the Basic Standards and Methodologies for Surface Waters. If you have any
questions concerning this letter, the most knowledgeable peop]e on my staff are David Moon
(303 312- 6833) and Larema Guenzel (303-312-6610) ‘

Smcerely,

Carol L. Campbell

Assistant Regional Adnurﬁstrator :
Office of Ecosystems Protection and Remediation -

Enclosure

Under Co]orado s mudegradanou rule, anhdegradauon rev1ews are not requlred for segrnems ‘with a Use Protected -
deslgnanon X . .
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September 21,2011 .

_Mr Scott G. Mandirola, Director e

' Dmsion of Water and Waste Management
ﬁpartment of Environmental Protectlon
601 57" Street, S.E.

Charleston, WV 25304 = .
Via electronic mail cott.G.Mandiro 2OV

Re: 47 CSR 2, Requirements Governing Water Quality Standards
_Request to Revise Statewide Category B 'Aquatic Life Criteria for

Aluminum
Dear Director Mandirola:

As you are aware, the aluminum aquatic life water quality criteria in West Virginia
have received considerable attention over the past twenty years. Becanse
aluminum is a very common, naturaily occurring element, many streams in the
State exceed the numeric criteria for aluminum, with no corresponding signs of
Jmpamnent to the aquatic life that the criferia are intended to protect.

The current national recommended aluminum criteria are set forth in the Ambient
Aquatic Life Water Quality Criteria for Aluminum, which was published by the
'United States Environmental Protection Agency (“EPA™) in 1988 (the “1988
Criteria™). Considerable work has been conducted regarding aluminum toxicity
since the 1988 Criteria were published. Accordingly, Henthom Environmental
Services LLC (“HENV”) hired GEI Consultants, Inc., (*GEI”) to ~prepare an
update to the freshwater aquatic life aluminum criteria.

GEI reviewed the scientific literature conducted since publication of the 1988
Criteria, and used the data to recommend updated criteria for protection of aquatic

life derived according to {JSEPA guidance (USEPA 1985). The results of GEI's -
work are set forth in the attached report. GEI has recommended the adoption of -
‘the following hardness—based formulas- for the fmshwater alummum aquahc hfe

-cmaena

el.3695"h1(hardmss)+l.8308 CF_ el.3695‘1n(hardness)+0 9151 xCF
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" contact nie,

The toxicity of some metals is inversely related to water hardness. In other words,
the metal’s toxicity to aquatic life decreases as the water hardness increases. The
United States Environmental Protection Agency (“EPA”) has developed hardness-

dependent equations for a number of metals to reflect this relationship. West,
Virginia has adopted EPA’s hardness—dependent equatlons for cadmium, trivalent
chromium, copper, lead, mickel,: sitver, and zinc.” The hardness-based criteria
developed by GEI for aluminum follow the same approach used by EPA for other_

metals.

Importantly, GEI has been involved iri similar : eﬂ”orts to‘ reVise the aluminum
criteria in New Mexico and Colorado. New Mexico has recently adopted the same
_ hardness-based formulas presented by GEI in the attached report, and is awaiting

EPA’s approval of its revised aluminum water quality criteria. Colorado recently

adopted the same acute hardness equation and a slightly modified version of the '

_chronic hardness equation, and has received EPA approval.

" Cuirently, West Virginia bas a separate chronic aluminum criterion for Category
B2 (trout) streams of 87 ug/l. This chronic criterion was based upon a single study
conducted at an extreme]y jow hardness concentration. GEI has considered and
included this study in its report, and the hardness-based equations developed are
protective of all Category B freshwater uses, including trout streams.

Thank you for your attention to this. matter. If you have any questxons please

Jason D. Bostic
Vice-President

‘ecc:  RandyC. I-qufmmi, Cabmet Secretary
Kristin Boggs, General Counsel
Thomas L. Clarke, Director, Division of Mining & Reclamatmn'

‘Kevin R. Coyne, Assistant Director

L
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1.0 Introduction = , o, »

The current amblent water quahty crltcna (AWQC) for alummum (Al) were released in 1988

. (USEPA 1988). Background mformatlon on Al chemistry in freshwater systems can also be

- found in USEPA (1988) and in Sposito (1996). Of particular importance in deriving AWQC
for Al is the pH of the water used in toxicity tests. Between a pH of 6.5 and 9.0, Al oceurs.
largely as poorly soluble pelymeric hydrox:des and as complexes with humic acids, '
phosphate, sulfate, and other anions (U SEPA 1988; Sposito 1996). Waters with a pH <6.5
are below the acceptable pH range identified by the USEPA, and such waters favor the
dlssolutlon of Al'into more bioavailable monomeric and ionic forms. Consistent with the
USEPA’s existing criteria for Al, the updated Al criteria recommended here only consider
toxicity studies conducted within the pH range of 6.5 to 9.0, and thus shouid only apply fo
surface waters with-pH levels within this range.

“This report reviews the scientific literature conducted since publication of the 1988 AWQC
for Al, and uses these data to recommend updated criteria for protection of aquatic life -
derived according to USEPA guidance (USEPA 1985). Section 2 of this report summarizes _
the basis of the existing Al criteria and then Section 3 summarizes additional Al toxicity -~ -
studies published after release of the 1988 AWQC document. Sections 4-6 then use these
data to recommend updates to freshwater-aquatic life criteria for Alin a format that is -
consistent with USEPA guidance. '

" GElConsutants, Inc. T T - L ' August2o11
Ecological Division - - S R Updaled FreshwaterAquaﬂclerCnieﬂaforAlununwn



2.0 Summary of Existing Criteria

. The USEPA’s current: aeute and chromc criteria for protect:on of aquatlc life are 750 and

87 pg/L, respectively. Development of these criteria followed the Guidelines for Deriving -
Numerical National Water Quality Criteria for the Protection of Aquatic Orgamsm.s' and
Their Uses (USEPA 1985). Specifically, the USEPA identified acute LCsp values for
15 aquatlc species, which resulted in the calculation of 15 species mean acute values
(SMAVs) These 15 SMAVs represented 14 genera, which resulted in the' calculation of
14 genus mean acute values (GMAVs)’. The 5th percentile of these GMAVs or final acute
value (FAV), was calculated to be 1,496 ug/L. Division of the FAV by two resulted in an-
acute criterion (termed the criterion maximum concentration, or €MC) of 750 pg/L. Because
limited chronic Al toxicity data were available, the final chronic value (FCV) was calculated
using an acute-chronic ratio.(ACR). The USEPA identified ACRs of 0. 9958 10.64, and
51.47. Because the two highest ACRs were based on acutely insensitive species, these were
not considered in development of the final ACR (FACR). However, because the remalmng '
ACR of 0.9958 was less than 2, the USEPA (1985) guidelines required that the FACR be set
to 2, otherwise the chronic criterion would be higher than the acute criterion. This results in- -
aFCV of 750 pg/L (equivalent to the CMC). Finally, the USEPA (1 988) considered “other
data” that were considered scientifically sound, but were from studies that did not strictly
meet the guidelines for calculation of the FCV. From the “other data” cited in USEPA
(1988), adverse effects were reported for two “important” species at Al ceneentratiens below -
the FCV of 750 ug/L: (1) a 24 percent reduction in weight of young brook trout
(Salvelinus fontinalis) was observed at an Al concentration of 169 pg/L (Cleveland et al
Manuscript) and (2) 58 percent striped bass (Morone saxatilis) mortality occurred at an Al
concentration of 174.4 pg/L (Buckler et al. Manuscript). ‘Aluminum concentrations of 88
and 87.2 ug/L from these same two studies resulted in negligible toxicity. Aecordmg]y, the
USEPA set the ehromc crltenon or: crlterlon continuous concentratlon (CCC), at.87 ng/L.

Since the release of the current AWQC for Alin 1988 several acute and chromc Al tox:ctty
studies have been published in the scientific literature. ‘Many of these toxicity studles meet
the USEPA (1985) guidelines for AWQC development and also result in additional data for .~
deriving an Al ACR. As discussed below, there is also evidence that the toxicity of Alto
- aquatic life is hardness- dependent (i.e., Al toxicity is greater in soﬂ:er ‘waters and decreases as
- water hardness increases). - :

- 'The species mean acute value, or SMAV -is the geomemc mean of acute LCso values fora s1ng1e specles
. 3 The genus mean acute value, or GMAV is the geomemc mean of SMAVs fora smglc genus.

'GEIGonauﬂanls.lnc. LD L R o C T August2011
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3.0_Summary of New Toxicity Studies _

The USEPA (1985) guidelines for AWQC development specify minimum study
requirements for consideration in the development of acute and chronic criteria for protection
of aquatic life. For example, acute toxicity studies must have an exposure duration of 96
hours (although 48 hours is acceptable for more short-lived species, such as cladocerans and .
midges), organisms must not be fed during the study, and the endpoint must be mortality, '
-immobilization or a combination of the two. Chrronic. toxmty ‘'studies must be conducted
using exposure durations that encompass the full life cycle o, for fish, early life stage and
partial life cycle studies are acceptable. In addition, toxicant concentrations in the’ exposure
solutions must be analytically verified in chronic studles Finally, under the USEPA (1 985)
guidelines, toxicity studies that do not meet the speclﬁc study requirements may stillbe
retained as “other data™ if the study was otherwise scientifi cally valid. Such “other data” are_
not used in the calculation of the CMC and FCV, but may be used to justify lowering the
acute or chronic criteria for a toxicant if the species and endpoint tested are considered to be
“biologically or recreationally important;” and if the CMC or FCV were: deterr'nined tobe
inadequately protective of these species or endpoints. -For Al, “other data” were used to
lower the FCV in development of the chromc criterion; as discussed in Sectxon 2. B

"The foIlowmg summarizes the Al tox1c1ty data pubhshed since 1988 that are eons:dered
acceptable for updating the Al cntena Our primary source for these new data was a study
conducted on behalf of the Arid West Water Quality Research Project (AWWQRP 2006), in
which a thorough literature review was conducted, and recommendations made for updating -
aquatic life criteria. While the studies used in the present report are, for the most part, the same
as those used in AWWQRP (2006), we recommend different final criteria equations'to maximize
consistency with USEPA gmdance for denvatton of aquatlc hfe criteria (USEPA 1985)

31 Acute TOXIClty

As summanzed in Sect:on 2, the acute Al toxicity database used to derive the current acute
- Al criterion was based on 14 GMAVs, which in turn was based on 15:SMAVs. The updated
acute Al toxicity database includes seven add1tlonal species with tests considered to be of an -

] acceptab]e type and duration accordmg to USEPA (1985):

--' Asellu.s aquatrcus 1sopod (Martm and Holdlch 1986)
S "Crangonyx pseudogracilis, amphipod (Martm and Holdich 1986)
" e Cyclops viridis, copepod (Storey et al. 1992)
o Gammarus pulex, amphlpod (Storey etal 1992)
o Tubifex tubifex, worm (Khangarot 1991)
.. Hybognathus amarus, Rio Grande sﬂvery minnow (Buhl 2002)
-» - Salmo salar, Atlantlc salmon (Hamllton and Hames 1995)

GEl Cansultants, ne.  ©. . - . - am R o " August2011
Ecological Division. -~~~ - REE | . Updated FreshwaterAquatle LlfeCntana forAIummwm



- This results in acute Al toxlclty data for a total of 22 species representmg 19 genera. In
addition, new acute toxicity studies were identified for several species already included in the
1988 AWQC, including the cladoceran Ceriodaphnia dubia (ENSR 1992a; Soucek et al.
2001). rainbow trout (Oncorhynchus mykiss) (Thomsen et al. 1988; Gundersen et al. 1994),

“and fathead minnow (Pimephales promelas) (Buhl 2002; ENSR 1992b). All acceptable = I
acute L.Csg and ECsp values for Al are summanzed in Table la.

3.2 Chronic Tox;city

‘The 1988 AWQC for Al included chronic toxicity data for three species: (1) the cladoceran
C. dubia; (2) the cladoceran Daphnia magna; and (3) the fathéad minnow P. promelas. As
part of this update,-a chronic EC16 for reproductive effects in D. magna (Biesingerand -
~ Christensen 1972)was added to the chronic toxicity dataset. The chronic toxicity value

- from Biesinger and Christensen (1972) was likely excluded in USEPA (1988) because Al test

. concentrations were not analytically verified. However, this study is included here because

the chronic value is consistent with the compondmg measured value from the Kimball
manuscrlpt, thus reducing some of the uncertainty associated with the Al concentrations not
being analytically verified. This study also provides additional useful information for
_deriving an ACR, as discussed further below. No additional chronic toxicity studies were .
~ identified that meet the USEPA’s guldelmcs (i.e., life cycle study or an early life stage or
partial life cycle study for fi sh) All acceptable chronic toxwlty studies are summarized in

Table 2a.

A total of four ACR_s were der_iv_ed: 0.9958 and 0.9236 for C. dubia, 12.19 and 51.47 for’
D. magna, and 10.64 for fathead minnows (Table 2b). It is uncertain why the D. magna
ACR of 51.47 is considerably higher than the other ACRs, mcludmg the other D. magna
ACR of 12.19. However, the combination of the high hardness (220 mg/L) and pH (8.30)
would likely have mitigated the toxicity of Al compered to waters with a hardness of
'45.3 mg/L and pH of 6.5-7.5 used in tests to derive the D, magna ACR of 12.19 from
Biesinger and Christensen (1972). Therefore, it is more appropriate to-select an ACR from
tests conducted under conditions that likely maximize Al toxicity. The D. magna acute
values from the two studies differed by a factor of 10, but the chronic values differed by just. .
~ a factor-of two (Table 2b).  Because the D. magna ACR of 51.47 is driven by an insensitive

' acute valu€ under high hardness and high pH conditions, this value was excluded from the -

. final ACR. Calculatmg the geometrlc mean of the remammg ACRs results in a final ACR of
‘ 4 9923 : : -

In: USEPA (1988), xt was noted that a Fmal Plant Value, as deﬁned in USEPA (1 085), was
- not obtained because there were no plant toxicity studies conducted with an important -

- aquatic plant species in ‘which Al was measured and in which the endpoint measured was
biologically important. No new published aigal or aquatic plant studlcs have been obtained,
S0 ﬂ‘llS conclusmn has not changed for the present update I

GEI Consuflants, Inc.. - .. . o T4 | T August2011
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3.3 Other Data
*“Within the pH range 6.5 9.0, only two other studies have been publlshed aﬂ:er the 1988 Al

 AWQC were released, but that were not already considered to be acceptable for use in.

B detiving the updated FAV or FCV: (1} a rainbow trout study by Thomsen et al. (1988) and
(2) an Atlantlc saImon study by Ham:]ton and Halnes (1995). These are dxseussed below

Thomsen et al. (1988) exposed rambow trout (0. mykiss) eggs to aqueous Al concentrattons
in water with calcium concentrations of either 1 or 150 mg/L and a pH level of 7. The Al -
exposure continued through 25 days'post-hatch The LCsp values (measured at day 25 post- -
hatch) were 3,800 and 71,000 pg AVL in waters containing calcium concentrations of 1 and -
150 mg/L, respectzvely The increased mortahty observed in the low calcium treatment may
be explained more by the low calcium treatment than by increased: toxicity of Al dueto =~
higher bioavailability. As Thomsen et al. (1988) noted, the greatest reduction in survival was
observed in relation to the calcium ion concentrations in the test water (survival was reduced
by 24 percent in the low calcium water compared to the high calcium water without the -
addition of Al). Hatching time was also increased from 1.2 days in high calcium water to

4.5 days in low calcium water. Overall, this study does not meet the requirements to be -
included as an acceptable acute test because the exposure duration ranged from
approximately 26-30 days, or as an acceptable chronic test because the study was not
sufficient long to meet the early life stage requirements for rainbow trout tests (60 days post-
hatch). Further, much of the mortality observed in the low calcium treatment appears tobea
result of the low calcium concentration itself. :

Hamilton and Haines (1995) exposed Atlantic salmon (S. salar) alevins to agueous Al
concentrations of 0 or 200 jug/L for 30 days. The test water pH was 6.5 and the hardness was
6.8 mg/L. This study does not meet the’ USEPA’s (1985) specific reqmrements for a chronic
study because it does not meet the definitions of an early life stage or partial life cycle study;
but it does-provide useful data that the USEPA would typlcally categorize as “other data.”
The mean weight of alevins exposed to 200 pug AVL was significantly reduced (p<0.05).
relative to the control, whxch results ina lowest observed effect coneentratlon (LOEC) of '

- <200 pg/L.

. 3.4 Unused Data

In AWQC documents studles are: 1den1:|fied that-were. not used or cons1dered for AWQC
development because the study was scientifically flawed or l1m1ted or otherwise = -
inappropriate for derivation of AWQC. For example, studies are not used if control
. -organisms did-not respond adequately (e g., unacceptably high mortality) or if the test water-
contained elevated levels of other contaminants. In addition, studies are not used if the test
~ species is not resident to North America. All of the unused- studies published since. the

B ‘current Al criteria were derived are not summarized here, except for a brook trout -

~ GEi Consultants, Inc.- . i SRR ' © August 2011
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(S Jfontinalis) study that is bneﬂy summarized below glven the. |mportance of brook trout to
the denvatlon of the 1988 chronic Al criterion.

Cleveland et al (1991) exposed brook trout to an aqueous Al concentration of 303 9 ug/L for
56 days at 4 pH of 7.2 (fish were also exposed to Al at pH levels of 5.0 and 6.0, but these’
tests are not discussed here because the pH levels were <6.5). ‘This study did not include a
‘control, although only 1 percent mortality was observed following 56 days. ‘It is unknown
whether growth was affected, which is important since Cleveland et al. (1989) observed that -
_growth is a more sensitive endpoint than survival for brook trout exposed to Al. Given the
lack of a growth endpoint and due to the absence of a control treatment, this study was not -
- sufficiently robust to identify either an acceptable chronic value for Al (for inclusion in
Table 2a) or as information to be evaluated as “other data 7

GEl Consultants, Ine.. =~ - | SR [ ' ' August 2011~
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4.0 Hardness-Toxicity Relationship-.'

" Under the USEPA (1985) guidelines for AWQC development methods are prov1ded for
adjusting criteria if it can be demonstrated that toxicity varies as a function of a given water
‘quality parameter. The most common example is the relationship between water hardness
and toxicity for several divalent metals. For example, the current acute and chronic criteria
for cadm:um, lead, nickel, and zinc are all hardness-dependent (i.c., the criteria
concentrations increase with i mcreasmg water hardness; USEPA 2006). For Al, the ex1stmg
data also suggest that toxicity increases with increasing water hardness; or with other water
quality parameters that covary with hardness. Therefore, expressing updated Al criteria on
the basis of a hardness equation—rather than as a single fixed value—is now warranted.

The general approach for deriving hardness-dependent criteria entails use of an analysis of
covariance to derive a log-linear slope that relates standard toxicity values (e.g., LCsos) to
water hardness (USEPA 1985). To evaluate whether there is a significant statistical
relationship between hardness and toxicity, there must be definitive acute values

(i.e., undefined “less than™ or “greater than” toxicity values are not used) from Al toxicity

studies that expose organisms over a range of water hardness values such that the highest
hardness is at least three times higher than the lowest, and the highest hardness is also at least
100 mg/L higher than the lowest. There were three species that met this minimum
requirement: (1) C. dubia; (2) D magna and (3) fathead minnow.

For C. dub:a, acute LCsos were available at hardness levels of 26, 46, 50, 96, 98.5, and

194 mg/L (as CaCOs). The LCso at a hardness of 194 mg/L was >99,600 pg/L, which should
not be used to derive the hardness-toxicity relationship because it is not a definitive value.
However, if this test is not included in the hardness-toxicity evaluation, the range in hardness
for the remaining C dubia toxicity stidies is 26 to 98.5 mg/L, which does not meet the
requirement that the range between the lowest and highest hardness must be >100 mg/L. -
Nevertheless, because the C. dubia. data clearly demonstrate a relationship between ‘hardness
and toxicity over an acceptable range of hardness values, the C. dubia data were included in :
the pooled slope, but the LCso of >99, 600 pgfL was excluded because it was not a deﬁnmve S

value

The slope relatmg alummum tox1c1ty to water hardness was: mgmf cantly dlfferent fmm Zero . -
- (p<0.05) for all three species. In addition, the slopes were similar for all three with - -
. overlappmg 95 percent confidence intervals. Accordingly, a final pooled slope of 1 3695 o

was derived based on the data for these three species. The md:vndual slopes for each species
and the pooled slope for combined species, as weil as the data used to derive the pooled
slopes, are provided in Tables 1b and’ le. -The raw data used to define the relatlonshlp
between hardness and toxwlty, as well as the pooled s]ope, are plotted in Flgurc 1

GEl Consultants, Ine, ~~ © .. - 0 M. A S migust2011
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Figure 1: Relationship between hardness and acute aluminum toxlcity.
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5.0 Revised Aluminum Criteria |

5.1 Acute Critericn

The pooled slope of 1.3695 was used to adjust the acute values in Table 1a to a hardness of
50 mg/L, except for cases where this was riot possible because water hardness was not
reported. Species mean acute values were calculated as the geometric mean of acceptable
hardness-adjusted acute values for each species. To delineate cases in which: not all toxicity
values were appropriate for inclusion into a particular SMAV, the bold, underlmed LCsp and
ECso values in Table la were ultimately used to derive the SMALVs. The SMAVs adjusted

to a hardness of 50 mg/L, ranged from >2,164 pg/L for the cladoceran C'enodaphma dubm to
>338,321 pg/L for the. midge Tanytarsus dissimilis. Genus mean acute values were ol
calculated as the geometric mean of SMAVs and ranked from high to low (Table 3). The .
total number of GMAVs was 17 and the four lowest GMAVs were used to calculate the FAV
 following the USEPA (1985) guidelines The FAV, at a hardness of 50 mg/L, was calculated
to be 2,648 pg/L (Table 3). The FAV was then divided by two, resulting in a CMC, or acute
criterion, of 1,324 pg/L at a hardness of 50 mg/L. The resulting equation for deriving the :
- CMC over a range of hardness. levels is:. o
cMC= e(l.’a'.695[ln(_ha1.'dness)]+l..8308) Eq.1
The hardness relationship was derived based on empirical data within a hardness range of
2610 220 mg/L, so appllcatlon of this equatmn to hardness levels outside of this range should -
be treated with eautlon '

5 2 Chronlc Cr:terlon

Chronic Al toxicity values dld not meet the miniimum data requirements for caleulating the
FCV as the 5th percentﬂe of empirically derived chronic values. Accordingly, it was
' ecessary to apply an ACR to the FAV (consistent with the calculation of the FCV for Alin
 USEPA [1988])." At a hardness of 50 mg/L, division of the FAV 0of 2,648 pg/L- -
(see Section 5.1) by the final ACR of 4.9923 (see Section 3.2) results ina FCV of 530 p.g/L
(T able 3) The resultmg equatlon for deriving the FCV over a range of hardness levels is:

Fov = 3695[111(hnrdness)]+09161) £ L = Eq 9

Slmllar to the acute hardness equatlon because the hardness relatlonshlp was derlved based
on empmca] data within a hardness range of 26 to 220 mg/L, application ¢ of this equatlon to
hardness levels outsuie of this range should be treated with caution..

GEIConsuttants, nc. -~ . .. . . . 13 T ' August 2011
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" Ecological Division

"Table 3: Ranked genus mean acute values with species mean acute-chronlc ratios
. Genus - _ Species . Species
Mean - Mean . Mean -
Acute - |- -Acute Acute-
o - Value - - : Value Chronic
Rank (3o AIL) - Species {ng Al/L} " Ratio
47 | >338,321 | Tanytarsus dissimiiis (midge) . >338,321 . -
16 | >53,794 | Lepomis cyanellus (green sunfish): - >53794 | = -
15 >53,578 | Perca flavescens (yellow perch) >53,678 -
14 >51,534 | lctalurus punctatus (channel catfish) >51,534 |- -
43 | . 32,922 - | Physa sp. (snaily 32,922 - -
12 >24 315 | Acroneuria sp. (stonefly) >24315 | - -
11 - 23669 | Gammarus pseudolimnaeus (amphipod) 23669 | -
10 518,189 | Dugesia tigrina (flatworm) ' ' >18,180 | - -
.9 14,428 g{:ﬁg\zfthuslgmams (Rio Grande silvery >14428 | -
8 - 9,205 Salmo salar (Atlantic salmon) 9,205 TR
7 8,190 Crangonyx pseudogracilis (amphipod) 9,190 C me e
o e Oncomynchus miykiss (rainbow trout) >?,§47 -
: ! Oncorhynchus tshawytscha (chinook salmon) | >88495* | - -
5 »5,869 Pimephales promelas (fathead minnow} >5,869 1084 .
4 | 5698 | Tubifex tubifex (worm) 5608 | -
3 4,735 | Daphnia magna (cladoceran) "4,735 ¢ 12.19
2 4,370 | Asellus aquaticus (isopod) 4370 | -
’ 5 604 Cerniodaphnia dubia (cladocaran) >2,164 0.9590
| Ceriodaphnia sp. (cladoceran) T 3,134 -
* SMAV for chinook éalmn-_excluded from the GMAV for Oncorhynchus. See text for detalls. '
Acuts Criterion:
Final Acute Value = 2 648 ugil (::alculatéd at a hardness of 50 mg/L from Genus Mean Acute Values)
Criterion Maximum C-oncentration = {2,648 pgiL) /2= 1,324 pg/l. (at a hardness of 50 mglL)
Pooled Siope = 1,3605 (see Tnhle 4) . 2 e
In (Criterion Maximum Intercept) = in (CMC) - [slnpe x In(50)] = In {1,324) — 1. 3@95xln(50}] 1 8308 :
Criterion Masimum Concentraﬂon eft. 3695[ln(handness)1 +1 8308) -
" Final Acute-Chronic Ratlo = 4.9923 : :
' Chron!c Criterion: :
" Final Chronic Value (2 648 HO/L) 74.9923 = 530 pgil. (ata. hardness of 50 mgIL)
"Pooled Siope = 1,3685 (see Table 4) s :
In' (Final Chronic Interl:ept) In (FCV) — [slope x In(50)] = In {(530) - [1 .3696 x |n(50)} =0.9161
Final Chronic Value = e(1 3695[!n(hardness}] +Q. 91e1) f ‘
August 2011 .

| GElConsultants, Inc. . . - o | S
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53 Protectlveness of the Chromc Crlterlon to Brook Trout and
Strlped Bass - - | .

 As discussed in Section 2, USEPA (1988) derived a FCV of 750 pg/L based .5n- a FAV of
1,496 pg/L and an ACR of 2 (i.e., 1,496 pug/L /2 =750 pg/L). However, two chronic studies

that did not meet strict acceptability criteria (USEPA 1985) for caloulation of the FCV were -

ultimately considered to be important enough to warrant lowering of the FCV to ensure
protectlon of the two species tested. Based on the Cleveland et al. and Buckleretal. -
manuscripts cited in the 1988 AWQC, the USEPA lowered the chronic criterion to 87 pg/L
in-order to ensure protectlon of brook trout (Salvelmus Jontinalis) and striped bass
(Morone saxatilis). The followmg briefly summarizes these studies, and evaluates the level
of protection that the updated cntena equatlons 1-and 2 would provxde for these specles -

5.3.1 Brook Trout

USEPA (1988), cltmg an unpubllshed Cleveland et al. manuscript (and now pubhshed asg
Cleveland et al. 1989), reported that Al concentrations of 169 and 350 pg/L resulted in .

3 percent and 48 percent larval brook trout mortality, respectively, after a 60 day exposure,
and Al concentrations of 88 and 169 pg/L resulted in a 4 percent and 24 percent reduction in
weight, respectively. Following the USEPA (1985) guidelines, the chronic value from this -
study would typically be defined as the geometric mean of the NOEC and LOEC for the most -
sensitive endpoint (growth), which is 88 and 169 pg/L, respectively. The chronic value for
this test would, therefore, be 122 pg/L. It should be noted that this test was conducted in -
very soft water with a hardness of 12.3 mg/L. Based on the hardriess-toxicity slope of .
1.3695, this converts to an estimated chronic value of 833 pg/L at a hardness of 50 mg/L.
Given that the FCV at a hardness of 50 mg/L is 530 pg/L, this suggests that brook trout
would be adequately protected by the revised crlterlon3 e

In addition, the GMAYV of 3,600 pg AI/L for brook trout reported in Table 1a is well above' :
the FAV of 2,648 pg AVL (Table 3); even though water hardness was not reported jn this
- study (Decker and Menendez 1974) and so could not be included in the FAV derivation.

- Finally, an additional chronic brook trout study cited in Table 6 of the 1988 AWQC ,
(Hunn ej al. 1987) reports a chronic growth reduction at 283 ug Al/L, but in extremely soft
waters (0.57 mg/L hardness) It would likely not be meaningful to apply a hardness slope to
such a low water hardness, but given that the chronic value from Cleveland et al. (1989)
conducted in harder water was lower than that of Hunn et al. (1987), a revised chronic -
criterion using Equation 2 would still be considered protective. 'I'hereforc, the available
toxicity data suggest that the revised chronic criteria reported here would also be protective
of both chronic and acute Al toxicity to brook trout, and 0 the ca]cu]ated FCV does not need
to be lowered to protect this specles ' N : -

3 Given that the very low hardness of 12.3 mg/L is below the range of hardness levels used to develop the
. pooled hardness slope, there is some uncertainty associated with this evaluation.

' GEI ConsifMtaris, Inc. R - R " August 2011
Ecological Division - 7 - . i ' Updated FreshwaterAquaﬂanfecmena for Aluminum



5.3.2 Striped Bass

USEPA (1988), citing the unpublished Buckler et al. manuscript (and now published as Buckler -
et al. 1987), reports that Al concentrations of 87.2 and 174.4 pg/L, ata pH of 6.5, resulted in -
0 percent and 58 percent mortality of 160 day-old striped bass, respectively, after a 7 day
exposure. USEPA (1988) also reported that Al concentration of 1744 and 348.8 pg/L resulted
in 2 percent and 100 percent mortality in 160 day-old striped bass ata pH of 72 (i.e., Al was
more toxic at pH 6.5 than at pH 7.2). In addition, citing the Buckler et al. manuscript, "
USEPA (1988) reported that an Al concentration of 390 pg/L resulted in 0 percent mortality of
159 and 195 day-old striped bass at both a.pH of 6.5 and 7.2 following a 7 day exposure. These
‘values were identical to those in the published veision of the study in Buckler-et al. (1987).
Additionial 7 day toxicity tests of younger life stages were reported-in Buckler et al. (1987).
However, control survival in these other studies was marginal: (1) 72-78 percent and 79 percent
for 11 day old fish at a pH of 7.2.and 6.5, respectively; and (2) 80 percent and 48 percent for 13
.day old fish at a pH of 7.2 and 6.5, respectively. Conversely, control mortality was 0 percent in
studies with 160 day old fish at pH levels of 6.5 and 7.2. However, if it is assumed that control
. mortality in the range of 20-28 percent is acceptable for younger life stages, a measured Al
concentration of approximately 131 pg/L was associated with 75 percent mortality in 13 day old
fish at a pH of 7.2, which was significantly greater (p<0. 05) than in the respective control that
‘had 20 percent mortality. In another study with 11 day old fish at a pH of 7.2, survival was not
significantly reduced relative to the control up to a higher Al concentration of 179 jig/L, but was
significantly reduced (p<0.05) at an Al concentration of 358 pg/L.. AtapH of 6.5, controf
mortality was 21 percent (compared to 26 percent in the pH 7.2 control), but survival in Al
treatments 22 ug/L was significantly reduced (p<0.05) compared to the pH 7.2 control (and
presumably compared to the pH 6. 5 conlrol but this was not reported)

Overall, Al toxicity to strlped bass i is highly varlable depending on the age of the test orgamsm

and the pH of the water (6.5 vs. 7.2). Lowest obsetved effect concentrations range from 22 to

<393 and NOECs range from 87 to >390 (in other words, the ranges of NOECs and LOECs

* from the various tests substantially overlap). Even within a similar age the NOECs and LOECs
are highly variable, with NOECs for 159 day old fish being >390 pg/L and LOECs for 160 day .

old fish being 174 to 348 pg/L. Given this variability, we suggest that the striped bass toxicity
data be excluded from consideration i in updating the chronic Al criterion. Nevertheless, the
chronic value reported in USEPA (1988) for striped bass in soft water® is 123 ug/L, which,
assurming a water hardness of 14 mg/L, results in a chronic value of 703 ug/L at a hardness of
50 mg/L.. Therefore, the ava:lable toxicity data suggest that the revised chronic criteriareported

‘here (530 pg/L) would also be protective of chromc Al toxicity to stnped bass, and 50 the

: ca]culatod FCV does not need to be lowcred to protect this specles .

. 4 Buckler etal, (1987) d1d not reportthc hardness of the test water, although the authors dnd note that hardness o
was monitored. They characterized the test water as soft. The test solution was created using well water passed .
through & water softener, which was then treated by revetse osmosis and passed through anionic, cationic, and

" mixed-bed exchange resins. The alkallmty and hardness of the well water were 237 and 272 mg/L,- respecuvely

The alkalinity of the resulting fest water was 12 mg/L. If we assume thiat the ratio of weil water-to-test water -

alkahmty apphes to hardness, we can estimate that the hardness of the test water was approxlmately 14 mg/L

GEI Consuitants, Inc. . - o .18 CHN : Augusi 2011
" Ecological Division - . B T LC '- Updated FreshwaterAquatic Llfe Criteria forAlumlnum



6.0 Criteria Statement

The available toxicity data, when evaluated using the procedures described in the Guidelines
for Deriving Numerical National Water Quality Criteria for the Protection of Aquatic

Organisms and Their Uses (U SEPA 1985) indicate that, except possibly where a locally -

important species is unusually sensitive, freshwater aquatic life should be protected if the ..
four-day average concentration (in pg/L) of Al does not exceed the numerical value given by

¢l1 3695linthardness)+0.9161) 1y are than once every three yeats on the average, and if the 24-hour
“average concentration (in pg/L) does not exceed the numerical value given by

{13695 lin(hardnes=j}+1.8308) 11 ore than once every three years on the average. For example, at

hardness levels of 50 100, and 200 mg/L as CaCOs, the four-day average Al concentrations
" are 530, 1,370, and 3,541 pg/L, respectively, and the 24-hour average Al concentrations are
'1,324,.3,421, and 8,838 ug/L.

" GEI Consultants, Ine. - . .- U e o . "'Augustzoﬂ ,
EcologicaI_DIvislpn R : . Updated FreshwaterAquatlc Life Criteria forAIumnnum
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Rationale
Series I (continued)

with this scheme, the reader 15 immediately keyed to the
stringency of the criterion by the descending nature of the

- category designation {i,e. -'A most stringent, £ = leaet -
stringent). The Board made further findings that {a)
.classificetion of a water body according to a particular
designated use or uses does not preclude use of the vater =
for other purposes; (b) known specific water quality |
criteria corresponding to each surface water category are
-listed-in Section a;'(c) appendices to this series contain
known streams or stream segments having uses, but are
‘“recognzzed as purely representative or. informational..and
:{d) questions concerning use categorizetion should be

resolved based upon meeting the definition in this section.

Seotion 6.2
'}Cetegory A - Water Supply, Public:
: The Board's existing rule on public water snpplies

.?simply stetes that it is-"all waters used by the publio for
'-.drinkinq purposes and applies to water before it is .
_treated' Also, 'it does not include water for cooling®. .
This was previously designated Category Bl. -

In observetion of public heelth guidelines and
descriptions, the Board chose to use the currently accepted

Depertment of Health definition which outlines the types of

page 17y
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Rationale
Series I {continued)

systems that are regulated by that agency. The State Health

Department currently permits public water supplies which

‘have "at least 15 service connections or regularly serve at

1ea8t"25 individnals for a period of 60 days or mo*e‘

language'was.oroposed.bf the Board. Also, in consrderation

- of the drainage area just above a public supply intake, the
Board proposed language concerning a 'zone of protection'-

. That language ‘is as follows- "pach segment extending

upstream from the intake either one-half (1/2) mile or. tc
the headwater,‘whichever is the less distance shall be :
tprotected by prohibiting the discharge of any pollutants in '

: excess of the concentrations designated for this water use -

category in Section 8. Those dischargers to stream segments

between one half [1/2) and five (5) miles upstream of an

" intake must consider the fate and transport of pollutants

and demonstrate upon permit applioation that the

"concentration of those pollutants will not adversely affect

'lthe potability of the water supply. This use shall apply at .

- existing or established pointe of public water supply

withdrawal'
3. sgnme_nts_enﬂeanmm
This proposal received in excess of ten written.

'comments and was probably the most 1ntense1y debated issue

of the current revision. Humerous comments cited tbat by

folloWing the definition of 15 connections and/or 25

-individuals, many small—group oK. single, domestic users -

" page 18 -

This g e



Rat jonale '
Series I (continued)

~ would be unprotected. " One comment noted that the Bealth
Department recognizes and routinely tests water supplies
s iWBICh fall out51de the proposed definition although they do
not "permit™ thiertype of facility. Several suggested )
inclusion of elI-waters'used for human consumption.

Other commente were directed at application of the -
public health criteria and particularly the zones of |
protection, cOmmente purported that it made no regulatory
sense to meet drinking water supply criteria where no‘intake-
and therefore no 'uee; exists;-'?urther,'euggestions wereto
extend: the zone-of‘prbteetion to 20 miles, to consider the -
fate and trqpsporteof heeVy metals and to clarify the,i
‘Board's position on the level of discharge allowed in the
-protection zone. o _ |

Several comments were. directed at the "List of Water
Supplies' contained in Appendix B of the Board's
regulations. These questioned the completeness of the list
_and ‘whether others could/would be added.

The Boerd responded ‘to the first group of commente by
agreeing that a11 waters actually used for human consumption',
should be inciuded in the definition and therefore B
protected._ They further agreed that defining ghg;_,the
‘criteria are to apply as part of the definition might be'
Eimproper. ‘Above all, they egreed thet the category .and
criteria for publit water supplies should not be applied to--'

‘ "pa_ge 19



Rationale -
Series I (continued)
stteaﬁs7or:stream segmentsgwhoté‘no_one-io oéigg:the'waters
for drxnking. | .- tw ;1 . s
L The Board agreed that. some clariflcation of the :

. language on discharge to the=protection zone, and how this
:"mechanism would work, might be unseful. o

The Board disagreed, howeve: vith comments suggesting
the ptotection zone-be increaged. They haﬂ two reasons for;
this position: (i)’ 'th'e s'taté of Virginia (our neighboring
State) has long had a 5 m11e zone of protection with no
deleterious effects and (2) there is no scientific evidence
that 20 miles is any nore protective than 5 miles.

4. m;L&sLi.on )

Based on the comments_aha detailed review, the Board -
approved the_propostd.water_Supply public definition to read
as follows- '"This Category is used to describe-waters
'which, after conventional treatment are used £or human
conspmption. mhis-Category includess (1) all community .

ﬂoﬁestic;ﬁate;osystems,l(z} all non community domestic water

-'_-systems'(i e. hospitalé;'sohoolsi, (3) all private domestic -

water systems, and (4). all other surface water ;ntakes ‘where
the water is used for human oonsumption, and ahall apply to
_the stream segment extend;ng upstream from the intake for a .
dlstance as defined in Section 7.1.b. 2 of this Series'

Since the words 'conventional treatment“ might be tl

_questioned, the Board added the following definition in

‘Section 2;of this Series: 'Conventional Treatment' is the



Rationale
Series I (continued)

treatment of water as'aﬁproved'b} the state-Health
Department to assure that the water is safe. for human
consumption. |
_Section 6. 3-;-Category B - Propagatlon and Maintenance of
7 Fish and Other Aquatic Life:

1. Existing Rule.

(Fomeﬂy €1 and clz', pro_p_osed' as D1, D2, D3 and in4)'_"_,

The'ourrent'Board'regdiation (Cl) states that this ~
éategory‘is resognized for the.?propagation and maintehance
of fish and other aquatic 1ife” and “includes all naters not
designated as'tront ‘waters™., The C2 language refers to the
Trout Water definition in Section 2 and the representative
.list in Section 7.71 with no-descriptive terms given in this.
section.

2. - proposed Change.

The Boardjproposeé\to'recognize3the natural variability
in habitats“nsed'by aqnatio o:ganisms"by redefining the”two 1
existing categories into'tour'based on habitat: type and
ptimar& sﬁecies.composition. ,Categoriea.Were proposed as
follows.‘. | .

- 6.3, a - Dl‘- Warm Water Fishing Streams. Streams or-'-

stream segments which contain a fishable population composedJ
overwhelmingly of warm water species. (These may be stocked'

with trout seaeonally )
6 3 h - D2 - Trout waters -~ See Sect:on 2.

page 21 '
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SECOND ENROLLMENT
COMMITI'EESUBSTITUTE
FOR

H. B. 2533

(BY DELEGATES HUNT, COMPTON, JENKINS,
LiNcH, FAIRCLOTH AND RIGGS)

[Passed Mareh 21, 1999;'.i'n effect from phuge.] ,

AN ACT to amend and reenact sections one’ and two, amcle three,
'chapter sixty-four of the code of West Virginia, one thousand
nine hundred thirty-one, as amended; all relating generally to the
promulgaticn of administrative rules by the various: executive or
administrative agencies and the procedures relating thereto;
legislative mandate or authorization for the promulgation of
certain legislative rules by various executive or administrative
agencies; authorizing various executive or administrative
‘agencies to-promulgate certain legislative rules in the form that .
the rules were filed in the state reglster, -authorizing the various
executive or administrative agencies to promulgate legislative -
rules as amended by the Legislature; .anthorizing various execu-
‘tive or. administrative agencies to promulgate legislative rules
with various modifications presented to and recommended by the
leglslanve -rule-making review committee; authorizing the
dms:on of enwronmenta] protectlon to promulgatc a legxslauve




. Enr. Com. Sub. for . B.2533] 2

rule relating to carbon monoxide & ozone; authorizing the
division of environmental protection to promulgate a legislative
rule relating to standards of performance for new stationary
sources; authorizing the division of entvironmental protecnon to
promulgaxe alegislative rule relatmg to the prevention and contro}
~ of emissions from ‘hospital, medical, and. infectious waste
incinerators; authorizing the division of environmental protection
to promulgate 2 legislative rule relating to the prevention and
control of air pollution from hazardous waste treatment, storage
or disposal facilities; authorizing the division of environmental
protection to promulgate a legislative rule relating to acid rain
provisions and permits; authorizing the division of environmental
protection to promulgate a legislative rule relating to ambient air
quality standards for sulfur oxides an particulate matter; authoriz-
ing the division of environmental protection to promulgate a
legislative rule relating to emission standards for hazardous air
pollutants pursuant to 40 CFR Part 63; authorizing the division of
-environmental protection to promulgate a leg1s1at1ve rule relating
to the awarding of West Virginia stream partners program grants; -
authorizing the division of environmental protection to promul-
gate a legislative rule relating to West Virginia surface mining
and reclamation; authorizing the division of environmental
protection to promulgate a legislative rule relating to solid waste -
management; authorizing the division of environmental protec- -
tion to promulgate a Ieglslauve rule relating to sewage sludge
management; authorizing the division of environmental protec-
tion to promulgate a legislative rule relating to hazardous waste
management; authorizing the division of environmental protec--
tion to promulgate a legislative rule relating to the state construc- -
tion grants program; authorizing the division of environmental
protection to promulgate & leg:slatwe fule relating to the pollution
~ prevention and comphance assistance rule; authorizing the
~ division of environmental protection to promulgate a legislative
" rule relatmg to the state water pollution control revolving fund
_* . program; and authorizing the environmentat. quality board to
promulgaxe a legislative rule re'anng to the reqmrcments govern—
ing water quahty standards.

Be it enacted by rhe Legzslamre of West Vtrglma
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That sections one and two, article three, chapter sxxty-four of the -
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted, all to read as follows: =

ARTICLE 3. AUTHORIZATION FOR BUREAU OF ENVIRONMENT TO
PROMULGATE LEGISLATIVE RULES )

§64-3-1 Dmsmn of environmental protechon

-1 (a) The leglslatlve ru.le filed in the state reglster on the
thirty-first day of July, one thousand nine hundred ninety-eight, -
authorized under the authority of section four, article five,
chapter twenty-two of this code, modified by the division of
environmental protect:on to meet the objections of the legisla-
tive rule-making review committee and refiled in the state
register on the fifth day of January, one thousand nine hundred
_ninety-nine, relating to the division of environmental protection

{ambient air quality standards for carbon monox:de and ozone,
-45 CSR 9) is authorized, ) _ .

- 11 (b) The legislative rule ﬁled in the state reg15ter on the
12 thirty-first day of July, one thousand nine hundred ninety-eight,
13 authorized under the authority of section four, article five,

: 14 chapter twenty-two of this code, modified by the division of
15 . environmental protection to meet the objections of the legisla-

‘16 . tive. rule-making review committee and refiled in the state

17 register on the fifth day of January, one thousand nine hundred
18 ninety-nine, relating to the division of environmental protection
19 (standards of pcrformance for new statlonary sources, 45 CSR

20 - 16), is authorized, _
- 21 (c) The leglslatlve ruled f' led in the state reglster on the
22 third day of August, one thousand nine hundred ninety-eight,
'23  authorized under the authority of section four, article five, -

.O\ooo-.l_a\tnhmm.

. 24 chapter twenty-two of this code, modified by the division of
25 environmental protection to meet the objections of the legisla- .
‘26 tivé rule-making review committee and refiled in the state
27 register on the fifth day of January, one thousand nine hundred
28 ninety-nine, relating to the division of environmental protection -
29 (to prevent and control emissions from hospital, medical, and
30 mfcctmus waste mcmerators, 45 CSR 24) is authonzed
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" thirty-first day of July, one thousand nine hundred ninety-eight, -
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60

61

62
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64..

65
66

67"

o (d) The legislative rule filed in the state registér on the thxrd

day of August, one thousand nine hundred ninety-eight,
anthorized under the authority of section four, article five,
chapter twenty-two of this code, modified by the division of -
environmental protéction to meet the objections of the legisla-
tive rule-making review committee and refiled in the state
register on the fifth day of January, one thousand nire hundred

ninety-nine, relating to the division of environmiental protection -
(to prevent and control air pollution from hazardous waste-

‘treatment, storage or disposal facilities, 45 CSR 25), is autho-
‘rized. 5 i ' '

(e) The legislative rule filed in the state register on the
thirty-first day of July, one thousand nine hundred ninety-eight,
authorized under the authority of section four, article five,
chapter twenty-two of this code, relating to the division of
environmental protection (acid rain provisions and permits, 45
CSR 33),is authorized. . - - . -

- () The legislative rule filed in the state register on the
thirty-first day of July, one thousand nine hundred ninety-eight,
authorized under the authority of section four, article five,
chapter twenty-two of this code, modified by the division of
environmental protection to meet the objections of the legisla-

tive rule-making review committe¢ and refiled in the state

register on the twenty-second day of January, one thousand nine
hundred ninety-nine, relating to the division of environmental

*-protection (ambient air quality standards for sulfur oxides and

particulate matter, 45 CSR 8), is authorized.
{g) The legislative rule filed in the state register on the -

authorized under. the authority of section four, article five,

chapter twenty-two of this code, modified by the division of

environmental protection to meet the objections of the legisla-
tive rule-making review committee and refiled in the state
register on the fifth day of January, one thousand nine hundred-
ninety-nine, relating to the division of environmental protection
(emission standards for hazardous air pollutants pursuant to 40
CFR Part 63, 45 CSR 34), is anthorized. e e S
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(h). The legislative rule ﬁled in the state regisfér on the
thirty-first day of July, one thousand nine hundred ninety-cight,

‘authorized under the authority of section fourteen, article

thirteen, chapter twenty of this code, modified by the division -
of environmental protection to meet the objections of the
legislative rule-making: review committee and refiled in the

state register on the second day of November, one thousand

nine hundred ninety-eight, relating to the division of environ- -
mental protection (awarding of West Virginia stream partners
program grants, 60 CSR 4} is anthorized.

- (i) The legislative rule filed in the state register on the

thirtieth day of July, one thousand nine hundred ninety-eight,
anthorized under the authority of section three, article one, -
chapter twenty-two of this code, modified by the division of -
environmental protection to meet the objections of the legisla-
tive rule-making review committee and refiled in the state
register on the twenty-second day of January, one thousand nine
hundred ninety-nine, relating to the division of environmental
protection (surface mining and reclamation regulations, 38 CSR -
2), is authorized. . . s

(j) The.legislative rule filed in the state register on the
thirty-first day of July, one thousand nine hundred ninety-eight,
authorized under the authority of section five, article fifteen,

chapter twenty-two of this code modified by the division of

environmental protection to meet the objections of the legisla-
tive rule-making review committee and refiled in the state
register on the severith day of October, one thousand nine

‘hundred ninety-eight, relating to the division of environmental

protection (solid waste management, 33 CSR 1), is authorized. -
- (K) The legislative rule filed in the state register on the
thirty-first day of July, one thiousand nine hundred ninety-eight, - -

.authorized under the anthority of section twenty, article fifteen,

chapter twenty-two of this code, modified by the division of
environmental protection to meet the objections of the legisia-
tive rule-making review committee and refiled in the state -
register on the twentieth day of November, one thousand nine
hindred ninety-eight, relating to the division of environmental

 protection (sewage siudge management, 33 CSR 2), is autho-

nized. 7 g
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(l) The leglslatlve rule filed in the state regmter on the third
day of August, one thousand' nine hundred ninety-eight,
authorized under the authonty of section six, article eighteen,
chapter twenty-two of this code, modified by the division of
environmental protection to meet the objections of the legisla-
tive rule-making review committee and refiled in the state

régister on the second day of October, one thousand nine

hundred ninety-eight, relating to the division of environmental
protection (hazardous waste management, 33 CSR 20),

(m) The legwlatwe rule filed in the state reglster on the-
thirtieth day of July, one thousand nine hundred ninety-eight,
authorized under the authority of section six, article two,
chapter twenty-two-c of this code, relating to the division of
environmental protection. (state constructxon grants program, 47
CSR 33), is anthorized.: - _

(1)) The legxslatwe rula ﬁled in the state reg1ster on the

“thirty-first day of July, one thousand nine hundred ninety-eight,

authorized undér the authority of section six, article one,
chapter twenty-two of this code, modified by the division of
environmental protecnon to meet the objections of the legisla--
tive. rule-making review committee and refiled in the state
register on the twenty-second day of January, one thousand nine
hundred ninety-nine, relating to the division of environmental
protection (pollution prevention and comphance assxstance rule
47 CSR 3), is authorized. .

" (0) The legislative rule’ ﬁled in the state regxster on the
thirty-first day of July, one thousand nine hundred ninety-eight,

‘authorized under the authority of section three, article two,
‘chapter twenty-two-c of this code, modified by the division of
environmental protection to meet the objections of the Jegisla-

tive ‘rule-making review committee and refiled- in’ the state

register on the second day of November, one thousand nine -

hundred mnety—elght, relatmg to the division of environmental
protection (state water pollution control revolvmg fund pro-

gram 47 CSR 31), is authorized.

(p) The legmlatwe rules filed in the state reg1ster on the
seventh day of October. one thousand nine bundred mnety--
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145 eight, relatmg to the dms:on of envxronmental protection
146 (vnderground storagctankmsurance trust fund, 33 CSR 32) are

147 ‘authorized.
§64-3-2 Emuronmental qualxty board.

The legislative rule filed in the state regxster on the third
day of August, one thousand nine hundred. ninety-eight,
authorized under the authority of section four, article three,
chapter twenty-two-b, of this code, relating to the environmen-
tal quality board (requnrements governing water  quality
standards, 46 CSR 1), is authorized until the thirtieth day of
_ October, 1999; Provided, That the environmental quality board
shiall review, revise and propose, within this statutory deadline,
and in accordance with the provisions of chapter twenty-nine-a

\oop-.ia\ui-hw.p.-a

10 of this code; emergency and legislative rules to addréss the .

11 interpretive differences regarding the designation of catégory A
- 12" waters and analyze the need. for distance prohibitors for the
- 13 - policies of public. dnnkmg water mtake, w1th the amendments e

B 14 set forth below: ,
- 15 .On page fonmeen subsectlon 7.2b., by folIowmg the words
- 16 c_omrary provision,” by striking the word “numeric”; :
17 And, on page twenty, by striking-out all of subsection 8.5..
18 On page 14, at the end of paragraph 7.2.a.2 after the word
19 “headwaters.)” by inserting the fol!owmg Talhe 5
20  “Until June 30, 2003, the one-half mile zone descnbed in
21" this section shail not apply to the Ohio River main channel
22 (between Brown's Island and the left descendmg bank) between
23 nver mile pomts 61.0 and 63 S -
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That Joint Comn:uttee on Enrolled Bills hereby cemﬁes that thc

foregomg bill is co ctly enroIled ‘ _ _
'y 2y

" Chaibfian House Committee

" Chaiffhan Senate Committee

0ngmatmg in the House

y Clerk of the enate

’ﬁ' Hau.se ofDeZegates ,

 The within,_

day of:
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WEST VIRGINIA | Il
X SECRETARY OF STATE | e
w ' KEN HECHLER =~ = * Attachment “F"
ADMINISTRATIVE LAW . DIVISION or
* Form’ o ok

Y g e e - ~Efedive Dala

 RECEIVED oy 1amm | (Yes. 29,1999

' NOTICE OF AN EMERGENCY RULE -

'AGENOY Env:.romnenta}. Quality Board TITLE NUMBEH - 46 CSR 1

'CITE AUTHOFHW 223"3"4

| VEMEHGENCYAMENDMENTTOAN EXISTING RULE: YES 'S NO o -

IF. YES SEF!IES NUMBER OF RULE BEING AMENDED Series 1 (0n8> B

.TITLE o;: FIULE BEING AMENDED Requ:l.rements Governmg Water Qual:.ty Standards

A

 IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENSY: _

: TITLE OF RULE BEING FILED AS AN EMERGENCY:

o THE ABOVE FlULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME
...~ . EFFECTIVE AFTER APPROVAL BY SECHETAHY OF STATE OH 42ND DAY
ANEt 'AFTEH FILING, WHiCHEVER OCCUHS FIHST .

P e THE FACTS AND CIHCUMSTANCES CONSTITUTING THE EMERGENCY AHE
.. ABFOLLOWS:

: Useaddrtionaisheelsifnecessary E" ‘

J--"l'i.'j‘!"l.::" J =



Dete: Sy AN
TO: - LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

 FROM:  Environmental Quality Board, Libby Chatfield, 558-4002
EMERGENCY RULE TITLE: Requirements Governing Water Quality Standards

1. Date -qu'iling:_Cj;S\ A ‘@i\‘c?q',_c:?_ B

2. Statutory authority for promillgétiﬂg emergency rule:

.-.‘-_4

3, .- - Date of filing ofpropr._:sed legislative rule:

4. Does the emergency rule adopt new language or dOes-it‘émcnd or éppéa_l a current
legislative rule? : '
dopts new language to ame a current gislati
155 Has the same or similar emergency rule previously been filed and expired?
6 State, w1th particulanty, those facts and circumstances WhICh make the emergency rule '

ncccssary for the nnmg_dmg preservaﬂon of pubhc peace, health, safety or weifare




If the emergency rule was promulgated'in otder to comply with a time limit éétablished
by the Code or federal statute or regulation, cite the Code prov1swn ‘federal statute or -

i 'regulatlon and time limit established therein.

State, with partlculanty, those facts and cxrcumstances whxch make the emcrgency rule
necessary to prevent substant1a1 hann to the pubhc 1nterest ' .




46 CSR1’

Requirements Governing Water Quality Standards
‘Emergency Rulemaking

October 18,1999 -

Summary of Proposed Changes ,

¥ The changes proposed address the 1mplementatmn of the. dnnkxng water supply use

- category {category A) in section 6.2 of the rule. - The rule will be amended to clarify that the
public drinking water supply use category applies to all waters of the state. This is fiot a new
interpretation of this section. The Office of Water Resources of the Division of Environmental
Protection has implemented the use category in this way for some time. However the existing
language in the rule does not clearly define this mtexpretauon. The Board is therefore pmposmg

the amendment to make this clanﬁcat:on .

~ The specific changes proposed are to remove the existing language in section 6.2 and
replace it with language providing that Category A applies to all waters unless it has been - :
specifically removed as provided in Section 7 of the rule. Additional language is proposed which
provides an exemption from the manganese human health criterion above five miles of a known
drinking water source. This change has been included to address concemns raised by the coal L

mdustry regarding the difficulty of meetmg the manganese lnmt

The Board mtends that the apphcatlon of category A will be revisited upon completion of

. - the delineation of Zones of Critical Concern (ZCCs) in the Source Water Assessment and -

" Protection Plan being implemented by the WV Bureau for Public Health. According to that plan -
‘the Bureau will delineate zones of protection in all waters to ensure that appropriate water quality
. is maintained in the vicinity of public drinking water intakes. -Those delineations are scheduled
for completlon in July 2000. Upon completion, the Board will review the delineations and
reconsider the application of category A Wwaters usmg the ZCCs. ;



46 CSR 1 e
Requirements-Governing Water Quality Standards

- Emergency Rulemaking '
Octaober 18,1999

Statement of Circumstances Requiring Proposed Améxi_c-lxhent's'

 In 1997, the West Virginia Legislature passed HB2533, which, among other things, -
approved amendments to the Water Quality Standards rule. Section 65-3-2 authorized the rule
until October 31, 1999 with a proviso that the Board review, revise and propose emergency and
legislative rule to address the current designation of category A waters.. .

“The proposed language clarifies that the use category applies to all waters of the state,
“except where that use has been removed through legislative rulemaking and is listed in- section
~7.2.d of the rule. This clarified language is consistent with the current application category A by
- the Office of Water Resources of the Division of Environmental Protection in the National

Pollutant Discharge Elimination System (NPDES) permitting program. Additional languageis -
proposed which provides an exemption from the manganese human health criterion above five -

" miles of a known drinking water source. This change has been included to address concerns - -

*  raised by the coal industry regarding the difficulty of meeting the manganese limit.

-In considering the clarification of how Category A is to apply to the state's waters, the
Board looked at a number of alternatives to the currerit implementation protocol. After -
réviewing a number of options, the Board believes that applying the watershed approach is a
valuable way of implementing the public drinking water category. The Board will review the
Zones of Critical Concern to be delineated around drinking water intakes as outlined in the -
Source Water Assessment and Protection Plan prepared by the West Virginia Bureau for Public
 Health which applies the watershed approach to the waters of the State. The Board willthen -

implement the reassessment of the Public A use category based on those Zones of Critical .
Concern. The projected completion of the delineations of the ZCC's is July of 1999. Until that
time, the Board has determined that the current application of the use category to all streams of

the state is appropriate in that it ensures full protection of those waters until a review of the

. protection zones in the SWAPP can be completed.



APPENDIX B
FISCAL NOTE FOR PROPOSED RULES
Rule Title: 46 CSR1 quui:e_méﬁté Govemning Water Quality Standards
Type of Rule: Z Lé_gislativc ;Iﬁterpretive '___:Procedurél
Agency: wv E__nVirc_)mneﬁtél Quality .Eﬁard :

Address: 1615 WéShington Sfreet', E:.,"Suite 301

Charleston, WV 25311
1. Effect of Proposed Rule - N/A
- ANNUAL - - FISCAL YEAR =
oeasass | vecreasz | cumemnr . n:u.- : Imm
tesTiMaTED ToTaL  |$s o |s o ls s ey
COST = A . ¥
| PERSONAL SERVICES |
CURRENT EXPENSE -
REPAIRS &
ALTERNATIONS - | _
EQUIPMENT - - b ) 0
OTHER . . V. I T T

2. Explanation of above Estimates:

N/A

3. Objec:'tives of these ruleS'

Proposed changes clanfy the apphcatxon of category A the pubhc drmkmg water supply
use designation in the Water Quahty Standards Rule.



Rule Title: irements Go ling Water Quali

4. Bxplanatmn of Overall Economlc Impact of Proposed Rule.
A Economxc Impact on State Government

Nonc 'I'he amendments cIanﬁr the ex1stmg Jmplementanon protocol employed
by the Division of Envuorunental Protecuon S

B.  Economic Impact on Pohtmal Subdmsmns, Specxﬁc Industnes, Specxﬁc groups
of Citizens. : D : : ,

No changes inthe permitting process will occuras a result of the proposed
changes. NPDES permits will continue to mclude discharge limits based on use
category A requirements where applicable. '

-G Economic Impact on Citizens/Public at Large'
Retaxmng Statewxde applxcatxon of category A wxll ensure protectlon of States

waters with a2 watershed approach as outlined in the West Virginia Bureau for
Public Health’s Source Water Assessment and Protectxon Program canbe -

implemented. -

Date: | @Q‘ f ?‘\(’?? 2

Signature of Agency Head or Authonzed Representatxve

'%W




Executive Office
#10 McJunkin Road
Nitro, WV 25143-2506
Telephone No: (304)759-0375
Fax No: (304)759-0526

West Virginia Bureau of Environment

Michael C. Castle -
Commissioner

. Cecil H. Underwood
Governor

‘October 18, 1999

Ms. Judy Cooper
Director, Administrative Law

Division .
Secretary of State's Office
Capitol Complex
Charleston, WV . 25305

RE 46CSR1 - "Requurements Governing Water Quahty Standards"

Dear Ms. Cooper

" WV Code §29A-3 1 1 (a) requires the Secretary of the executive department
whlch administers an agency under WV Code §5F-2-1, et seq., to take the .
necessary steps to submit rules finalized by the agencies which it administers to -
: the legislative rulemaking process. Because | am charged with providing

~ administrative support to the Environmental Quality Board pursuant to WV Code
§5F-2-1(a)(3)(C), | hereby submit, as notice of an emergency rule, the enclosed
ruelmaking package prepared by the Environmental Quality Board entitied
"Requirements Governing Water Quality Standards.” In my capacities both as
Commission of the Bureau of Environment and Director of Environmental _
Protection, though, | take no position on the appropriateness or need for the rule, .
and note that it is more stringent than the parallel federal rules concerning the -

designation of stream uses. "

: Should you have any qu'e'stions,_'please' feel'free_ to contact me at 759-0515,
-or Libby Chatfieid, Technical Advisor, Environment_al Quality Board at 558-4002.

Smcerely,

Mhehad, €. Gl

Michael C. Castle
Commissioner

MCC:cc

cc: Libby Chatfield
Carrie Chambers
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Senator William R. Wooton, Chair
Senate Judiciary Committes

1900 Kanawha Boulevard East
Building 1, Room 210W
Charleston, WV 25305

Dear Mr. Wooton:

" The Env:ronmcntal Protection Agency (EPA) understands that the Environmental Quality
~ Board (EQB) has proposed to designate all watcrs of West Virginia as public drinking water -
supply (“Category A”). In addition, while we have not been provided with a specific proposal for -
. the future removal of the public water supply designated use on certain strearns; we understand
that this is being given consideration in West Virginia. EPA Region ITT hag been asked how we |
- would view future determinations to remove the public drinking water supply dcs;gnaucm ona
. statewide or case-by—case basis in the event that such a revision may bc Justxfied _

. 'EPA has not deveIOped natxona! gu:dance for assessmg thc pubhc water supply use
"desngnatlon. and EPA cannot state in advance what its position would be regarding a future
attempt to remove this use des:gnatlon with respect to any particu!ar water or waters. [n order to
assist your deliberations, this letter describes generally the proccss wluch may be reqmrcd fora

Statc to remove this designation.

.. Section JO:(C)(Z)(A) of the Clean Water Act (CWA) requu'es States 10 eons:der a water
body’s “use and value for public water supplies...” when establishing water quality standards. and
thus allows for the designation of offstream uses such as public water supplies that are not
included in the Section 101(a)(2) goals (i.e., “fishable/swimmable™). Generally, to change &
designated use 10 a less stringent use, the State must provide a structured scientific assessment of
the factors affecting the attainment of the use which may include physical, chemical, biological,

and economic factors descnbed in 40 C' F. R § 131 lO(g)

- EPA is chatged wnh assunng that any change ina Statc s water quahty standards is
consistent with the requirements of the Clean Water Act. As the Act requires Staies to consider
the “use and value for public water supplies,” EPA Region IH would, at a minimum, require that -
the State provide an asscssment demonstrating why removal of a public drinking supply use is.-
warranted Region IIT beheves that such an assessment would. mclude at least the following:
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A qualitative assessment of the interactions between thc vanous mst'eam and offstream
designated uses of a waterbody;

‘e An identification of those waters where the drinking water supply use designation will
- applys

- o | _'An identification of those waters where the: dnnkmg water supply use does not exist, and '
‘ 'the designated use will bc rennoved _ S

. Sound rationale to justify the- removal of the drmkmg water supply use desxgnauon for
©. . waters identified above. Such & rationale would include analysis of the factors set forth at.
-40 CFR. § 131.10(g), and documemanonthatthc waters are not used as a source of
':dnnlqngwater there are no drinking water intakes, and there arenodnnhngwaterwells
in the vicinify that are hydrologlcally connected to the surface waters in questmn,

. Assurancc that the 101(&)(2) uses of the Clean Water Act will not be advcrsely lmpacted
: in the watcrbodles and

. Assmanocthatthe downstreamusoswﬂlbe ﬁ:llypro'nected

e Adequate pnbho pamclpauon.

'_ 'Region m has been asked whether thc Envronmen‘lal Quahty Board’s proposed review
'tb.e ‘West Virginia Burean for Public Health’s delineation of Zones of Critical Concem (ZCC)-
and determination of the applicability of these delineations for Category A redesignation would
be an acceptable assessment.” Region 111 cannot predetermine whether or not the ZCC’s are an -
“appropriate evaluztion on which to base the drinking water supply use. It would scem likely that
* the ZCC would provide the type of mformahon that could bc useful in makmg this :

dotennmanon.

L 'Ihcforegomgapphesonlywhereﬂwdnnkmgwu:ruse s notan gxxstmg useasthat
tenm is defined in the applicable laws and regulations. As yon may know, a designated use may
not be removed if it is an existing use. Therefore, in segments wheze the stream has been used as

. a drinking water source on or at any time since November 28, 1975, the use would need to be
retained. Region I is particularly concerned in cases where an individual uses water dircctly
. from the stream. The human health of those individuals, especially in rural areas, would notbe
- protected if the drinking water supply use were removed. Upon the reassessment of Category A,
we hope that the EQB will determine how to appropriately address this issue. In- thc meantime,
we support tho EQB’s on-gomg tesearch and oﬁ’or our ass:stance in thxs matier.

oo Itist :mpomnttonote thatforwatcrswhereﬂxe CatcgoryAusedes:gnatlonlsremoved,
~ the protecnon of human health from toxic effects through fish consumption wﬂl be aohwved
- through mtena that apply to the watcr contact recreation use (Category C)
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We hope that this letter provides West Virginia with a better understanding of what EPA,
Region I would expect should West Virginia decide to pursue a statewide redesignation of .
Category A. If you have any questions, please feel free to call Ray George at 304—734-0234 or
Mary Ruo of my staff at (215)814-2390. _

. Sincerely, - . b o
Richard V Pcpmo '
Associate Director, Ofﬁcc of Watershcds

ce: Joe Altizer’
Rita Pauley -

TOTAL P.BS
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2021 tal protection (to prevent and control air pollution from coal
12022 refuse disposal areas, 45 CSR 1); is repealed.

§64-3-2, Env:romnental quahty board.

- The emergency rule relating to the env:ronmental qual:ty
board (requirements governing water quality standards, 46CSR
1) filed in the state register on the eighteenth day of October,

‘one thousand nine hundred ninety-nine, and subsequently

- refiled in the state register on the fourteenth day of January, two
thousand js repealed and not authorized, The legislative rule
filed in the state register on the sixth day of August, one
thousand nine hundred ninety-nine, authorized under the -

‘authority of section four, article three, chapter twenty-two-b, of

10 this code, modified by the environmental quality board to meet

... 11 - the objections of the legislative rule-making review committee .

" 12 and refiled in the state register on the twenty-first day of
13. Ianuary. two thousand, relating to the environmental quality
14 board (requirements governing water quality standards 46CSR
15 1),is anthonzed, with the followmg amendment .

\me__ay'Ln.nmu-,-a

16  “On page ten; at the end of subdmsmn 6.2 d by addmg a
17 new sentencc to read as follows

18 The manganese human health criteria shall not apply
19 where the discharge point of the manganese is located more
20 'thanﬁvemﬂcsupstreamfromaknowndnnkmgwatersoume

.-..:.r (N
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After the vote, David Yaussy, a lawyer for the state Manufacturers # " October 12, 2012
thanked board mambars So did Scott Goldman. a lawyer for the Ct ] October 12, wn
Commerce. . Attachment “I

Ran gx Savie, technical analﬁt with the state gggartment of Envaronmen_tpl

Protectlon criticized the board's deeislqn

T is irery diééppomting that we stil don't 'have' some clarification on this issue in
the rule,” Sovic said. "But the agency is going fo continue its position unless
directed to do olherw:se by the board =

: Also on Friday, Samuel was chosen to replace Snyder as the board's chairman.
Snyder will conlinue to serve an the board. _

To contac staffwltr Ken Ward Jr, use e-mail or call 348-1702.

 Publlcation [Charleston Gazetts &

Arhola Dated [2001 - (il

Copyﬂghmom clmlaston Nmpnpms Interactive ‘

' httpif/librmy.mipapers.omnlcgiibmhexislsearbwm&NdEB“;wwwathdVqumwwwwwwmme&t.. 1-1/23/(.}_4,.
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Attachment “}”

46 CSR7. ' '
Procedural Rules Govemmg Reclnssiﬂcaﬂon of Waters Designated for Publlc
Water Supply

September 17, 2002

Statement of Circumstances Reqmrlng Proposed. Ru]e

This proposed mle addresses the unp!ementahon of the Pubhc Water Supply
designated use category (“Category A”) established in section 6.2 of the state Water
Quality Standards (46 CSR 1 — Requirernents Governing Water Quality Standards). The
‘current implementation of Category A by the Division of Water Resources of the -+ -
Department of Environmental Protection in the National Pollutant Discharge Elimination
System (NPDES) permitting program is that the designated use applies to all waters of
the state, unless it has been removed specifically by the Board. TheBoardsupportsthls
: mtexpretatmn of the apphcatlon of the Public Water Supply Use :

.. The Board acknowledges that circamstances, may arise where the apphcahon of
the Category A use may be determined to be inappropriate, and may result in instream -
perrnit limits that are unduly burdensome to an NPDES permit hoider. In that case, the

: Category A use can be, and in fact has historically been, removed by amending the Water
- Quality Standards rule through the legislative process. The Board has heard a number of -

- regulated industries express concetn about the length of time required to remove the

- Category A designated nse through the Ieglslanve rulemaking process. Because of the
late July/early August filing requirement for revisions to legislative rules, it can take
anywhere ﬁomayearho 18 months or even iongerto acoomphshauscdcmgnatmn

change.

a ? 'I'heBoardxspropomngthxsprocedumlmlemordertoaddressthls‘ ‘
concern. This rule establishes a process for removing the Category A use which, while
‘retaining the substance and safeguards offered by the current procedures, resnlts in a
shorﬁerumepenodﬁomthedatetheapphcat:omsﬁledtotheﬁm.ldecxs;onbythe

Board. ,'
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LETTER SENT MARCH 5,2003 TO CHAIRMAN EDWARD SNYDER " October 12,2012

| ~ Attachment “K”

. Edward M. Snyder \t
Chairman, Environmental Quality Board
1615 Washmgton Street, East, Suite 301
Charleston, West Vlrgxma 25311

Dear Chalrman Snyder

. We have revxewed 46 CSR. 7, “Procedura] Rule Governing Reclassification of Waters
Desxgnated for Public Water Supply”, which was filed on January 8, 2003. This procedural rule
allows the Environmental Quality Board to remove the Category A (public water supply) use that
is described in the water quality standards (46 C.S.R. 1).. In effect, the Board would usea
procedural ruIe, 46 CSR 7, t0 amend 2 Ieg:s!anve rule, 46 C S R. 1, Mthout legislative review.

. As co-chmrpersons of the Leglslatwe Rule—Ma.lung Review Committee, we nrust rqect _
any procedural rule such as 46 C.S.R. 7 that functions as a legislative rule, in derogation of West.
Virginia Code §§29A-3-1 et seq We strongly urge the Board to recon51der its. declslon to adopt

this procedural rule.

-Please contact us at our leglsla:tlve oﬂices to d:scuss this problem. You may contact _
Senator Ross at 357 7973 and Delegate Mahan at 340-3106.. § -

Senator Mike Ross, .Delegate Virginia Mahan g
Co-Chairperson, LRRC ‘ -Co-_Chair_person,' LRRC -
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UNITED STATES ENVIRONMENTAL PROTECTION. AGEN Attachment “L”

i . REGION NI

' ¢ % 1% ‘ 1650 Arch Street
u Philadelphm, Pennsylvania. 19103-2029
-

June 29, 2005

Dr. Edward M, Snyder, Ph.D., Chair

West Virginia Environmental Quality Board
601 57th Street, SE -

Charleston, WV 25304

Dear Dr. Snyder:

. West Virginia completed its 2004 triennial réview of water quality standards and
revisions to 46 CSR 1, Reguirements Governing Water Quality Standards were submitted to the
*U.S. Environmental Protection Agency (EPA) on June 7, 2004, pursuant to Section 303(c) (2)(A)
.. of the Clean Water Act (CWA) and 40 C.F.R 131.20 (a).- These revisions were approved by the
' West Virginia Legislature in the 2004 session and became effective on July 1, 2004. The West
_ Virginia Office of the Attomey General also certified that these revisions were duly adopted and
~ authorized pursuant to the laws of the State of West Virginia during the 2004 Legislative session.
EPA Region Il received this triennial review package on June 14, 2004, In aletterdated -
December 17, 2004, EPA approved that submission, in large part, and deferred action on the
addition of the last sentence in Section 6.2.d while we evaluated and collected additional
‘information sufficient to finalize a decision.  The new sentence provides that: “The manganese

" human hesith criterion shall only apply within the five-mile zone immediately upstream above a

known public or private water supply used for human consumption” (the “Manganese Five-Mile
“Rule™). After the triennial package was submiited to EPA, EPA received other informationon

the Manganese Five Mile Rule, consisting primarily of information and comments from

‘interested parties, EPA Reglon I recelved tlns mfonnatmn on June 22 and July 21, 2004 and

Apnl 14, 2005.

" 'The purpose of this letter is to approve the “Man ancse Five-Mlle Rule” submission as
conmstent with the requirements of the CWA and the apphcabie Federal Tegulations at 40 CF.R

- Part 131, Enclosure ) identifies and sets forth a rationalc Tor EPA'S approval i accordance with
" Section 303 (c)(3) of the CWA and 40 C.F.R. Part 131. West Virginia’s new or revised Water -
Quality Standards approved today are now effective for CWA purposes.




Ifyou have any questions concerning this letter, please contact me at (215) 814-5422 or
Ms. Cheryl Atkinson at (215) 814-3392.

Sincerely,

Jon M. Capacasa, Director
‘Water Protection Division

Enclosure



Enclosure1

'ENVIRONMENTAL PROTECTION AGENCY, REGION IIT
TITLE 46 LEGISLATIVE RULES SERIES 1
REQUIREMENTS GOVERNING WATER QUALITY

2004 TRIEN'NIAL REVIEW '

APPROVAL OF NEW AND REVISED ITEMS

Addition of the “Manganese Flve-Mile Rule” sentence in Section 6.2. d, Regulatory language

‘was added to have the manganese human health criterion apply only within the five-mile zone
immediately upstream above a known public or private water supply used for human =~ -
consumption (Mn 5-mile Rule).! In consideration of the following factors, EPA finds that this
new Rule is protechve of the des:gnated use and consistent with the Clean Water Act

- On June 24, 2003 EPA approved West ergmla 8 adoptlon of 1 mg/L of manganese, that -
West Virginia adopted for its public water supply use, as protective of that public water supply
use. Manganese has a very low toxicity via oral mgestton, and drinking water accounts for a’
relatively small proportion of the total manganese intake by humans. Indeed, EPA has decided
not to regulate manganese as a contaminant under the Safe Drinking Water Act (SDWA). The
National Recommended Water Quality Criteria for manganese for human health is based not on
toxic effects, but rather on the non-enforceable SDWA secondary drinking water standard,

estabhshed for organolep’uc reasons.

The addrtxon of the Mn S-mﬂe Rule does not change the numenc manganese cntenon for

1 The phase “known public or prwate water supply used for human consumptlon" includes”

'those uses as defined i the approved State regulation at Section 6.2, for Category A, Public Water
Supply. “Public Water Supply includes waters which, after conventional treatment, are used for human

_ consumptlon 'I'hls category includes streams where the followmg are-Jocated:
a.- - AH commumty domestlc water supply systems,
b. "All non-commumty domestlc water supply systems, '
e Ali pnvate domestle water systems,
d All other surt‘aee water mtakes where the water is used for tmman consumption.”

Seetion 46—1-6 2 (numerzttlon altered)

2 . June 24, 2003, letter from-Jon Capaeasa, Water Protection Dmsnon EPA Reglon In to
Dr Edward Snyder, West Virginia Environmental Quality Board; see also January 14, 2004,
Memorandum, U.S. Dist. Ct. Eastern Dist. PA {(finding EPA’s 2003 decision to approve West V:rglma (3
manganese human health criterion reasonable). .
WV Approval of New and Revised ltems Page 11 -




protection of the public water supply in West Virginia. That criterion has not been modified and
-continues to apply in West Virginia. Rather, the Mn 5-mile Rule specifies the proper application
of the approved criterion. In this case the rule creates a zone upstream from public and private

drinking water intakes to protect the public water supply use from increased levels of manganese. -

On June 26, 2003, EPA disapproved a prior version of this regulation’ The 2000 version~
of the Mn 5-mile Rule Mn (Sectlon 6 2das adopted in May 2000) read as follows ‘

“The manganese human health criteria shall not apply where the dlscharge pomt of the
manganese is locaied more than five miles npsu'eam from a known drinking water

SOIJIOG

. EPA disapproved that proVision because it relied on the locaﬁon of the discharge to determine
whether the criteria would apply. Under the 2000 Mn 5-mile rule, a discharger mightbe =~
exempted from effluent limitations to meet the manganese criterion based on its distance from
the intake point, regardless of the impact on the quality of the water to be used as public water
supply. EPA indicated in its disapproval letter that, in the absence ofa sound sclentlﬁc rauonale
West Vn'glma could not 5o [imit the apphcatlon of the cntenon L :

"k “In contrast to the 20{}0 rule, the cmrent Mn 5-mile rule ensures the manganese criterion
s apphes to-all waters and five miles above public and private water intakes. The manganese

. eriterion continues to apply at all these intakes, as well as within a five-mile zone upsn'eam of the
intakes. The West Virginia Department of Environmental Protection (DEP), which is the State
agency which issues National Pollutant Discharge Elimination System (NPDES) permits, will -
ensure that the instream concentration of manganese does not exceed the water quality standard
five miles above a drinking water intake point through the incorporation of effluent limitations -
into permits.! The DEP will i impose such water quallty-based effluent limitations as necessary,

regardless of the location of the facility itself. .

Ihgretore, ﬂns chﬁnge in the water quallty standard shou[d not have an Jmpact on the
. water withdrawn for drinking, the drinking water treannent processes and the cost of treanng

 water for drinking. All water withdrawn Tor qrink : akex-thor _
covered under the designated use and thus protecie

-8 - June 26 2003, letter from Jon Capacasa, Water Protection Dw:s:on, EPA Regmn Ml to
Dr. Edward ‘Snyder, West Vlrgmza Enwromnental Quahty Board. , -

. March 24, 2005, letter from Lisa McCIung, DlV!SIOl‘l of Water and Waste Management,
West Virginia Department of Environmental Protection to Dr. Edward Snyder, West Vlrgmla .
Env:ronmenml Quality Board, with enclosure. ,

wr Approval of New and Revised Items Page 2/ 1



Mn 5- mile rule, continues to be subject to the appheaBle 1 mg/L manganese criterion.
Therefore, the application of the manganese criterion as provided by the Mn S-mile rule
continues to protect the pubhc water supply use, as deﬁned | “EeE

The apphcatmn of a cntenon for the protection of publrc water supply aI the intake pomt -

is consistent with EPA’s in i . i
criteria at the intake or withdrawal points in other States as well, See 35 IIl Adm. Code §

e s

303,202; 327 Ind, Ad!n Code§2- -3 401 Ky Adm. Regs §5031 Ohio Adm de§3745 1-.
07 Sec. 5 : : A . e i

. Commeaters on the rule raised the concern of whether West Virginia is aware of and
could identify all private and public intakes covered by the designated use. 'Ina March 24, 2004,
letter commenting on the Mn 5-mile Rule, the DEP explained that it maintains a database of -
known water intakes, which DEP has committed to update when a new intake is established or
identified.’ In addition, DEP intends to require NPDES permit applicants to search for intakes, -
and certify their presence or absence. WV NPDES mining permits already require applicants to :
list private and public water supplies downstream from the facility. ‘Whenever a new water -~
supply intake is constructed, DEP will evaluate existing permits and modify them if necessary. -
DEP is confident that through these procedures it can identify the covered intakes and properly R E
protect the water guality thro_ugh appropriate water quality-based effluent limjtations. We find
that the steps that DEP will take to insure the proper application of the manganese standard are 2 g
reasonable, and will result in the protection of the designated use. The DEP, which beginning in -
July 2005 will be the agency with the authority to promulgate water quality standards and which -
has been mvolved in the pubhc processes on &l the versions of this rule supports the Mn 5-mile

' "'ru}e

Finding that this prowsron is proteotwe of the desmnated use, EPA also considered
whether the public had adequate opportunity to participate in the adoption of this j provision.
‘Some commenters raised concerns regarding the adequacy of public participation becanse this
rule was directly enacted by the West Virginia Legislatare, After full review of the record and
“history of this prowsron, EPA has decrded that pubhc partrcrpahon was adequate, for the '
' followmg reasons - _ _ ‘ . _

I Whlle ﬂ:us provision was adopted by the West Vn'glma Legislature, rather than first .
adopted by the West Virginia Environmental Quality Board (EQB), that does not mean that the
public did not have an adequate opportunity throughout the process to provide comments and
express their views regarding 'th_is provision.' The public had, md.exerciSed many oppbr_tunities
to provide comment on this provision over the past five years as this provxsron was debated and
adopted. In October 1999, EQB  proposed the first version of a rule imposing a five-mile zone
for the manganese criterion. EQB conducted a public hearing, solicited comments from the
pubhc on the proposal and responded to those comments. - Throughout the hearings and public

.;5‘ K

WV Approval of New and Revised ltems Pago 3/4




ot

comment processes dJscussmg the dxfferent versions of thlS rule, the public has had opportumtlw '
to present their thoughts and concems.on these matters. Beginning in 2003, the West Virginia-
Legislature began discussions of the Mn 5-mile rule.. Public debates on the rule were conducted
by Legislative Committees. In June 2004, after the Legisiature adopted the rule, the EQB
provided the public another opportunity to comment on the Mn. 5-mile rule, In addition, the EQB -
held a public hearing and another public comment period on February 2005. The EQB - | S
responded to the comments, and provided the comments and responses, together with a transcript
of the hearing to EPA.  EPA reviewed the comments and responses as part of the decisionto
approve the State’s Rule. It is clear from a review of the public’s comments that they were fully

informed as fo the issues that were raised by the Rule, and the State’s position on the Rule. EPA
‘has concluded that the public had adequaie opporn.mlty o provide comment on the Mn 5-mile

Rule.

WYV Approval of New and Revised ltems Page 4/4
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- ENROLLED
COMMITTEE SUBSTITUTE
Senate Bill No. 562

* (SENATORS KESSLER (MR. EEESID?N?),‘EEECH, D. FACEMIRE, FANNING, HALL,

 HEmMick, PREZIOSO, PLYMALE Awp KLEMPA, Original spomsors)

[Passed3March 10, 2012; in effect from passage.}

AN AC'I‘ to amend and reenact 522 11 7b of the Code of West Vlrglnla,
1931 as’ amended, relat:l.ng to establlshlng a publ:.c policy for
narratlve water qual:.ty standards- establlsh:l.ng a procedure to

"determlne compl:.ance w:l.th the blOlOg’lC component of the

narrat:.ve water quallty standa.rd,- : and clar:.fyzng that

narrative ‘water’ qllal.lty rules cannot _'be 1ess protect:.ve than
current requirements N
' Be .1t enacted by the Leg:.slature of West Virginia: - . .

'I'hat §22 11-7b of the Code of West V:Lrg:l.nla, 1931 -as amended,

be amended and reenacted to read as follows-



ARTICLE 11. WATER POLLUTION CONTROL ACT.

§22-11-7b. Water  quality - tandards; implementation of
) ant'id,es':radation procedures;  procedure to
deterjnine : cmpliance' w:i.th the biologic component
of the narrative water quality standard.

{(a) all authorrty to promulgate rules and :.mplement water quality

__standards is vested in the Secretaryl of the Department of

N Env:z.ronmental Protectlon
{b) All meetlngs w1th the secretary or any employee of the
'_department and any 1nterested party Whlch are convened for the

'purpose of maklng a dec1s:|.on or dellberatlng toward a dec:.s:.on as -

: ‘_-to the form and. su.bstance of the rule govern:.ng water qual:.ty

) standards or variances thereto shall be held in accordance w:.th the'
'_prov::.s:Lons of artlcle n:Lne a, chapter six of th:Ls code When the
secretary 1s cons:.dering the form and su.bstance of the rules
govern:.ng water qual::.ty standards the follow;ng are not meetings
_pursuant to art:Lcle n:.ne-a, chapter s:.x of th:.s code {i)
"Con_sultat:.ons ‘- between. the department s ‘.employees f or its
consultants, contractors or: agents ;' -('ii) consultations with other
state or federal agenc1es and- the department s employees or its
consultants, contractors or. agents, or (111) consultat:.ons between
the. secretary, the department s employees or :|.ts consultants,
contractors or agents w1th any 1nterested party for the purpose of

'collectlng facts and expla:.n:.ng state and federal requirements

relatlng to a s:.te specz.f:.c change or variance.



(¢) In order to carry out the purposes of this chapter, the
secretary:shall'promulgate legislatlve:rules in accordance with the
_provisions of article three,'chapter'twenty~nineea of this code

settlng standards of water quallty appllcable to both ‘the surface
waters and groundwaters of thlS state Standards of quallty w1th
“regpect to surface waters shall protect the publlc health and
welfare,'ndldlife, fish.ahd'aquaticjlife and the'present and
_prospe¢tive future uses of the water for-domestic;:agricultural,
ihdustrial .recreational Tscenic and - other legitimate beneficial
uses thereof The water quallty standards of the secretary may not
.spec1fy the desrgn of equlpment, type of constructlon or’ partlcular
.:method whlch a. person shall ‘use to: reduce the d;scharge of a
:pollutantm . - I . _
(@ Thegrsecretary shall establlsh-rthe. ahtidegradation
'iﬁplementation ‘procedures as-requiredﬁby 40 C. F'-R. 131. 12(a)
Whlch apply to regulated" act1v1t1es that have: the potentlal to
affect water quallty The secretary shall propose for leglslatlve
approval, pursuant to artlcle three, chapter twenty—nlneua of the
code, 1eg1slat1ve rules to establish 1mplementat10n procedures
whlch 1nc1ude specrflcs of the rev1ew dependlng upon the exlsting
uses of the water body segment that would be affected the level of
protectlon or “tler" ass1gned to the appllcable water body segment,
the nature of the act1v1ty and the extent to which exrstlng water
quallty wculd be degraded Any f1na1 classrflcatlon determlnatlon
of a water as a’ Tler 2.5 water (Water of Special cOncern) does not

:become effectlve until that determmnatlon 1s approved Zby the

3



Legislature through the legislative rule—making'process as provided
in article three, chapter twenty—nine—a cf.the code.’

_ (e} All remining variances shall he applled for and considered
by the secretary and any varlance granted shall be con51stent wi.th
33 U. sS. C Sectlon 1311(p) of the Federal Water Control Act. At a
‘ndnlmum, when con51der1ng an appllcatlon for a. rem;nlng varlance
‘the secretary shall cons;der the data and 1nformat10n suhmltted by
the appllcant for the variance; and comments recelved at-a publlc
comment perlod and publlc-hearlng - The secretary may not grant-a
variance w1thout requlrlng the appllcant to 1mprove the 1nstream-
-water quallty as much as is reasonably p0551b1e by applylng best

avallahle technology economrcally : achlevable- us1ng best
:profe351onal judgment. Any such requlrement will be 1nc1uded as a
pe:mlt condltlon The secretary may not grant a varlance w:thout -
.demonstratlon by the appllcant that the coal remlnlng operatlon
'w111 result in the potentlal for 1mproved 1nstream.water quallty as
a. result of the remlnlng operatlon The secretary may not grant a
‘yvarlance where he ‘or she determlnes that degradatlon of the
-;1nstream water quallty w111 result from ‘the remlnlng operatlon

(£) The secretary shall _propose rules measurlng comgggance

with the biologic comp nent of West vVirginia's. narrative water

Qualityfstandard requires evaluation of the holistic health of the

aquatic ecosystem and a determination-that'the stream: (i) Supports

ai;balanced aquatic' communlty that is" diverse. in species

'ccmposition (ii) contains approprlate trqphlc levels of figh, in

._streams that have flows sufflclent to support flsh populatlons, and

. .-4



(iii) the aquatic community is composed of benthic invertebrate

' assemblages sufficient to perform the ,biolbgical functions

- necessary to Support flSh communltles within the assessed reach,

df, 1f the assessed reach has 1nsuff1c1ent flows to support a flSh

“communlty, in those downstream reaches where f;sh are present The

secretary shall propose  rules for legislative approval in

accordance with the provisions of article .three,- chapter

' twenty-nine-a of this code that implement the provisions of this

subsection. Rules bromu;geted pursuant to’this subsection may not

establish measurements for biologic components of West Virginia's

narrative water qnality standards that would establish standards

' less protective3 than reqnirements that exist- at the' time of

enactment of the amendments to this subsectlon by the Legislature

-durlng the 2012 regular Se551on
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HOUSE CONCURRENT RESOLUTION NO. 111 October 12, 2012
Attachment “N”
RESOLUTION HISTORY: '
Date Action | Journal "
* : _ L CL S _ Page
03/13/10] = House received Senate message 2639
03/1310 Completed legislative action '
03/113/40; - Communicated to House 259
03/13/10 Adopted by Senate (Voice vote) 259
03/13/10} immediate consideration - 258

- 03/13M10] Reported be adopted 258 |
03/13M0|  To Energy, industry and Mining 109 |-

- 0313/10 To Energy, Industry and Mining 109 |
03/13/10 ~ Introduced in Senate 100 . |
03/12/10 Communicated to Senate 1 1813 {
03/12/10} Adopted by House, Special Calendar 1 1813 |

o : {Voice vote) - N '
03/1210 Reported by the Clerk _ 1813
~-03M2M0]  From House Calendar, Unfinished | |
, - . Business, to Special Calendar = .- | =
03/11/10 " Be adopted 1399 '
03/10/10 To House Rules 1214
03/10/10| Introduced in House C 1214
03/10/10 To Rules
03/10/10 " Filed for intraduction |

| Urging the Umted Stafes Enwronmental Protectlon Agency to interpret the

West Virgima Water l’ollutwn Aet in the manner that wili falthfuﬂy balance

the protection of the envlronment with the need to mamtain and expand

opportumﬁes for employment, agnculture and industry as set forth in the

I.eglslature‘s smtement of public policy as contained in the West Vn-glma

_‘Water Pollutlon Control Act.

Hoi:se Concurrent Resolution 111 - 1
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'Whereas,.ln enzcting the Federal Water Pollution Coﬁtrol Act Congress
declared tllat "itis the policy of Congress to recog’nize, preserve and protect
the primary responslbilit:es and nghts of States to prevent, reduee, and
. eliminate pollutlon, to plan the deve]opment aud use of Jand and water |

..resourees?." 5 and | | -

o Whereas As an exercise of its soverelgn and pnmary nght to plan the

l” .development and use of its lands and water resources the West Vn-glma

7- Legislature previously enacted Chapter 22 Artlcle 11 of the 1931 Code of

West Vu'glma as amended the West Vlrguua Water Pollut:on Control Act,

; 1‘ ,and in that enactment deelared it to be "the public policy of the State of West |

| _‘Vlrgmia to mamtam reasonable standards of purlty and qua]xty of the water
of the state consistent wnth §3) publle health and en]oyment thereof- (2) the
propagatlon and proteclion of animal blrd, ﬁsh, aquatle and plant life, and
3) the expansion of employment opportomues, maintenance and expansion
_ : of agnculture and the provision ofa pemxanent fonndat:on for healthy
'mdnstrial development s and " | _'
7_ Whereas , The State of West Virginia has developed and 1mplemented
environmental protechon performanee and permlttmg standards te '

adequately protect the waters of the State eonsnstent With this statement of

pubhc pol:cy, and

- _House'Cortcuneot_ Reeolut_ioa-lll' ‘ 2'




Whereas , Such standards have been promulgated by the West Vn'glma
Department of Environmental Protectton and the Legislature and subnutted
to and approved by the United States Envxronmental Protection Agency .

‘- .pursuant to the federal Clean Water Act, and | -
Whereas These envxronmental protectlons and permtung measures mciude
narrative water quallty standards codified at 47 CSR 2-3 and e

. Whereas, West Virgmia's narraﬁve standards must be unplemented and
interpreted in a manner tllat is protective of aquatlc communit:es consxstent
with the Leglslature's statement ot‘ pubhc pohcy and apphcable laws, a.nd
Whereas, The State of West Vlrg]ma has not adopted subcategones of speclal
_use to protect a eertam species of mayﬂy but protects the aquatlc community
conslstent wnth the Legislature's statement of pnbllc pohcy, and '
Whereas, West Vlrglma 8 econolmc stablllty relies on the accurate
mlplementatlon of applxcable laws as enacted by the Leglslature' and

‘ Whereas, The current method in wlnch the United States Envnronmental |

' _Protecnon Agency is mterprenng the West Virgima Water Pollution Control

_ Act is lnndermg econonnc development witlnn the state wlnch dxrectly affects s

the en_:p_loyment opportumtles available to all West Virginians; and

House Concurrent Resolution 111 3




Whereas, The West Virginia Legislature would not enact legislation that
would have a detrimental effect on the industrial progression of the state and
cause or contribate to environmental degredation; therefore, be it

Resolved by the-lﬁegz‘._glatxére of West Virginia: .

That ony intetpretnﬁon end'implemenmﬁon of West Virg’inia"s namﬁve
water quahty standards is the respomnbnhty of the West Vlrginia Department N
of Envu-onmentnl I’rotechon, and, beit

Fuﬁher Resolved That the requirements of the narrative eritena are met,
when a stream (a) snpports a balanced aqnatic commnnity that is dlverse in
species composition, and (b) contmns appropnate trophlc !evels of fish (in
streams thh suﬂ:'icient ﬂows to support ﬁsh populatlons), and (c)the aquatlc '
commumty 1s not composed only of pollutlon tolerant species, or the aquatle

_ commumty is composed of benthic mvertebrate assemblages sufﬁcient to ', -
perform the blologlcal fnncuons necessary to snpport fish commumtles withm
the assessed reach (or, if _the assessed reach. has msufﬁcient flows to-snpport 2
fish commu_nity,.in those dovtnstream reaehes wltere fish are present); and, be
it

Further Resolﬁéd, 'That interpretation of West 'Virginia's narrative weter ‘
quahty standards must falthfully balance the protectlon of the envxronment
with the need to mamtam and expand opportumttes for employment,
agnculture and mdustry as set forth in the Leg!s!ature's statement of pubhc
policy as contamed in the West Vlrgn_ma Watex_- Polluhon Control Aet; and, be

it
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Fzmher Resolved, That the West Virginia Legmlature encourages the United

States Envirenment Protecuon Agency to change their current intexpretauon

of the West Virginia Water Polluﬁon Control Act to inclade the intent of the

- 72" and subsequent Leglslatnres, and be it

Further Resolved That the Clerk of the House of Belegates forward a

: cert:ﬁed copy of tlns resolutmn to the West erglma Department of
Environmental Protectmn, the Umted States Env:ronmental Proteetlon
Agency, the Huntmgton Distrlct of the Umted States Army Corps of

Engineers, and other appropna_te state and fede_ml.agencza;.

' 'Housecfoneurreutkesoluﬁou'l-_ll~.'. IS
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7 an UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION Il

% 1650 Arch Street

Y2 mto‘g Philadelphia, Pennsylvaniz 19103-2022

JUL 21 20W
Mr, Kevin Coyne
Water Quality Standards Program
West Virginia Department of Environmental Protection
601 57* Street SE
Charleston, WV 25304

Dear Mr. Coyne:

The U.S. Environmental Protection Agency (EPA), Region I1I has reviewed the revisions to
47CSR2-Requirements Governing Water Quality Standards as proposed in the West Virginia Register
on June 6, 2014. The purpose of the letter is to provide EPA’s comments on the proposed revisions.
Please note that the comments and recommendations contained in this letter are strictly for the
consideration of the West Virginia Department of Environmental Protection (WVDEP) and do not
constitute approval or disapproval decisions under Clean Water Act 303(c). Neither are these comments
a determination by the EPA administrator under CWA Section 303(c)(4)(B) that revised or new
standards are necessary to meet the requirements of the Act.

The U.S. EPA is supportive of both the addition of the Category A use (Water Supply, Public) to
the Kanawha River main stem (47CSR2 7.2.d.19.1) and the copper water effect ratio (WER) for the
Sanitary Board of the City of Charleston (47CSR2 7.2.d.19.2). EPA has reviewed the information on
how the WER was derived and find that it is consistent with EPA’s current guidance in the March 2001
Streamlined Water-Effect Ratio Procedure for Discharges of Copper (EPA-822-R-01-005). Our only
comment would be that the regulation needs to specify whether it is a dissolved or total recoverable

WER.

Thank you for this opportunity to provide comments on these revisions to West Virginia’s water
quality standards regulation. If you have any questions concerning this letter, please contact me at
(215)814-5717, or contact Denise Hakowski at (215)814-5726.

Sincerely,

g,<£1£,n§. U‘ka\{dlgﬂd
Evelyn 8. MacKnight, AsSociate Director

Office of Standards, Assessment & TMDLs
Water Protection Division

B Printed on 100% recycled/recyclable paper with 100% post-consumer flber and process chlorine free.
Customer Service Hotline: 1-800-438-2474



47 CSR 2. REQUIREMENTS GOVERNING WATER QUALITY STANDARDS
RESPONSE TO COMMENTS,
© 2015 Rule Making

On June 6, 2014, the Division of Water & Waste Management (DWWM) commenced a forty-
five day public comment period and subsequently held a public hearmg on July 1, 2014 to accept
oral comments on proposed revisions associated with the review of State Water Quality
Standards.. West Virginia’s Water Quahty Standards can be found in the Legislative Rule
Reqwremenrs Governmg Water Quality Standards at 47CSR2 (“Rule”), and DWWM proposed
the following revisions:

v 7.2.d.19.1 - Removal of Water Use Category A eﬁcem_ﬁﬁbh - Kanawha River main stem,
Zone 1.

7.2.d.19.1. For the Kanawha River main stem, Zone I Wafer—éke—@ategoraﬁi—shall—noi—aﬂply-

and—ic' the minimum flow shall be 1,960 cfs at the Charleston gauge.

2. 724192 - Addition of Copper Water Effect Ratlo (WER) Site specific copper WER
for the Charleston Sanitary Board’s wastewater treatment plant discharge to the Kanawha
River.

7.2.d.19.2. The minimum flow shall be 1,960 cfs at the Charleston gauge. Pursuant to 46 CSR 6,
a Copper Water Effect Ratio (WER).of 5.62 shall be applied to The Sanitary Board of the City of
" Charleston, West Virginia wastewater Ireatment plant dtscharge fo Kanawha_ River, Zone 1.

‘DWWM accepted oral comments at the hearing and wrltten comments through July 21, 2014.
Twenty-five commenters submitted written comments regarding the proposed revisions, and nine
commenters provided verbal comments. No comments were received after the submission
deadline. DWWM addresses both the written and oral comments below.

Written and Oral Comments

The following individuals submitted both written- and oral comments, which were similar
in content, and are thus addressed in one response.

1. ~COMMENTER: The West Virginia Manufacturers Association by Rebecca
-Randolph, its President.

COMMENT A: DEP rationale for proposal to remove Category A exemption .
The Commenter suggests. that' DEP has not given a reason for the proposed removal of the
Category A exemption, but states “it has been con]ecrured " that this action is to allow West
Virginia American Water to build an alternative intake. The Commenter further states this
action is premature, or as stated by the Commenter. “putting the cart before the horse”, since
West Virginia American Water has not concluded that an alternative intake on the Kanawha
. River is feasible.
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RESPONSE A: As stated during the May 8, 2014 public meeting and in numerous media
reports, the decision to remove the Category A exemption is a state policy decision. DEP and
many other local, state and federal agencies have worked diligently to address pollution on the
Kanawha River, and we do know that our collective efforts over the past few decades have
resulted in vastly improved water quality. Also, this change would give the Kanawha Valley
greater opportunities for alternative water supplies and economic development. Clean water, and
the predictable, consistent p_r'otection of that water, ensures the availability of one of the
economy’s greatest assets—usable water. The decision to ‘construct a potential secondary or
“alternative” intake on the Kanawha River is a decision that West. Virginia American Water
would make, but DEP wants to initiate efforts assessing and potentially addressing any issues
surrounding the attainment of the Category A use for Zone 1 of the Kanawha River, so that if
any entity -chooses to explore or potentially construct an intake the process will have been
started. ;

COMMENT B: NPDES permitting actions and more stringent limits -

The Commenter. states. that dischargers to Zone. 1 of the Kanawha River will be reassessed for
Category A limits and potentially receive more stringent limits as soon as the Rule is finalized.
'The Commenter also discusses the administrative process. for use removals, citing previous
examples of use removals. that the commenter views as havmg been laborious and time--
consummg

_RESPONSE B The Commenter is correct that DEP would reassess the permits located in
Zone 1 of the Kanawha River. if proposed revisions approved by both the West Virginia
‘Legislature and EPA. This assessment would take place during the permit reissuance cycle -
-and/or during a permit modification request that would warrant-such assessment and will not
necessarily occur “as soon as the rule.is finalized” DEP’s reassessment would include an
analysis for Category A that may lead to more stringent permit limits, but more stringent permit -
limits are not a foregone conclusion. DEP would also investigate regulatory options, such as the
-application of mixing zones, which would assist the permittee in achieving compliance with.
potentially more stringent permit limits. Per the comment on the use removal process-and the
example of the Dow Chemical and Huntington Alloy efforts, the Commenter is correct that the
process was a significant time-consuming effort. Since the referenced efforts were completed,
DEP has reassessed the requirements for a Category A use removal, and as evidenced by the
Category A use removal on the Unnamed Tributary of Daugherty Run and Fly Ash Run during
the 2014 Triennial Review, the process is now being completed more timely. That being said the
removal of any use should be looked at very senously and only done when it is fully warranted
and supported by faets not sPeculatron : :

COMMENT C: Msapphcatron of Category A in State of West Vlrgmla waters
The Commenter states that DEP is. mcorrectly applying Category A use to all waters and that
there is no.evidence.to support this.

RESPONSE C:  DEP is well aware of this industry stance on the application of the
Category A use in West Virginia waters. The comment on DEP improperly applying Category
A use is based on the discussion section of a 1986 rationale document from the Environmental
Quality Board (EQB) that discusses the definition and application of the water use designation.
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The Commenter is correct that the EQB agreed that drinking water standards should not apply in
“streams or stream segments where no one is using the waters for drinking.” The Commenter
fails to acknowledge the ambiguity in the rationale document, including the fact that the sentence
prior to the one quoted by the Commenter states, “They [the EQB] further agreed that defining
where.the criteria are to. apply as part of the definition might be improper.” It should be noted
that, in 1986, the EQB failed to acknowledge W.Va. Code § 22—11 7b(c), which states:

“In order to carry out the purposes of this chapter, the seeretary shall
promulgate legislative rules in accordance with the provisions of article
three [§§ 294-3-1 et seq.], chapter twenty-nine-a of this code setting
standards of water quality applicable to both the surface waters and
groundwaters. of this state. Standards of quality with respect to surface
waters shall protect the public health and welfare, wildlife, fish and
aquatic. life and the present and prospective future uses of the water for
domestic, agricultural; industrial, recreational, scenic and other
legitimate benef c:al uses thereof ” (empha315 added)

The above-referenced statement of law clearly mandates that DEP must protect both current and
- future uses. It should be noted that the revised, and subsequently adopted, EQB Category A
~ definition includes a reference to 47 CSR 2 §7.2.a, which states that all water quality standards
shall apply at all times unless a specific exception is granted. It should also be noted that after the
~EQB revised the definition, it granted various Category A exemptions, but it did not remove any
exemptions - that would have been unnecessary if the suggested EQB policy had been
unplemented only to apply Category A in areas where drinking water mtakes were. located ‘

COMMENT D: Better understandmg of Category A and Category C (Human Health

Criteria).

The Commenter noted that several speakers during the July 1, 2014 public hearmg were.

confused about the various use categories and that the Category C use already applied to Zone 1

of the Kanawha River.. T) he commenter. suggested the DEP further educate mdzvzduals on this
matter. : ‘

.RESPONSE D: DEP notes ﬂllS comment and agrees that the Water Quahty Standards
Program needs to further educate md1v1duals on the definition of the use categories and how (and
where) they apply

2, COMMENTER The West Virginia Rivers Coalition by Angxe Rosser, its Executive
Dlrector

COMMENT A: Support for the removal of Category A exemption -
The commenter supported the removal of the Category A exemption on Zone 1 of the Kanawha
Rlver

: 'RESPONSE A: Thank you for the comment and support.

COMMENT B: Concern for the proposed water effect ratio (WER).
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The commenter. voiced concern for the proposed water effect ratio (WER) and discussed the
potential submittal of comments. concerning the matter.

RESPONSE B: While no further comments were submitted, DWWM does understand the
concern about the copper water effect ratio (WER) that would only be applied to the Charleston
Sanitary Board (CSB) discharge of copper as it applies to Category B (aquatic life use). * This
WER was developed with significant guidance and input from United States Environmental
Protection Agency (EPA) experts, who worked with DEP and CSB staff to ensure proper
procedures were followed. ' EPA has reviewed the results of this effort and supports DEP in
moving forward with the WER. It should be noted that this WER will only apply to the CSB
discharge and not to any other discharge or location on the river. DEP also notes that the new
limit will be less than 100 pg/L as it applies to Category B (aquatic life use); the copper limit as
it applies to Category A is 1000 ug/L. . '

Written ( Comments_- gsﬁbmittéd via email or mail)

The following individuals submitted only written comments.

3. ‘COMMENTERS:. Bonni McKeown, Barbara Humes, Barbara Daniels, Harold
Eugene Davis, Mike Harman, Steve Runfola, Carli Mareneck, Cheryl Wagner, -
Regina Lindsey-Lynch, Karianne Smith, Jonathan Lynch, Advocates for a Safe

-~ Water System by Paul Sheridan, The League of Women. Voters of Jefferson County .
- by Debbie Royalty, Paul Dalzell and Naresh R Shah, = = = AR

CO_MMENT Ar 'Suppoft of the removal of Catégmjz A exemption _
The above listed commenters submitted similar comments, all of which supported the removal of
the Careggry A exemption on Zone 1 of the Kanawkq River. e

RESPONSE A: Thank'you" for the comment and suppb_i't.
4. COMMENTERS: Dr. Dan Cain Sr. and Paul Handley

COMMENT A: ' Opposes the removal of Category A exemption - _

The above listed Commenters. submitted similar -comments, all of which did not support the
removal of the Category A exemption on Zone. I of the Kanawha River. The. rationale for this .'
lack of support included a perception that the river is too polluted to support the Category 4
drinking water use. Rl B K ' sk RN
RESPONSE A: - DEP has initiated the process to review the current conditions in the river
and has found most constituents for which the DEP has data are at or near Category A water

quality standards. DEP will be continuing to conduct water quality sampling on the Kanawha
River. Table 1 and 2 summarizes this analysis: . T
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.Table 1. Lower Kanawha River — Category A Evaluation

of5.1-1_00

Parameter ' CatACntem Notes Evaluation
. ' . . Non-detect since - 8/ 16/2004 Only most |
84 Arsenic (ug/l) 10 - Sameas C | recent results have MDL below criteria.
‘ : - i (previous MDL was 20 ug/L) '
8.5 Barium (mg/l) 1 140 results — hlghest is 0.2 mg/L, most < |
: : 0.05 mg/L :
-| 8.6 Beryllium (ug/l) 4 11 recent results. nghest is 0.5 ug/L -
2 ‘ L others 0.06 ug/L or less
8.7 Cadmium (ug/l) 0.87 (based on| .| 135 results: 10 ug/L max; ND since 0. 81_
(hardness based) hardness of 80) | - _ | value on 5/27/2008 - -
891 Chromium, [~ .- - Higher than 'No data since’ 2004 Only 4 are for |
‘| dissolved - hexavalent | 50 othge rlSes dissolved. 290 for total. One result of 51
| (ug/) ' 28 : I ug/L in 1982, all others <18ug/L - -
- | 8.10 Copper (ug/l) 11000 - Mostly non-detect, max result 18 ug/L
' . ' 173 of 176 results are old (1984 or older). 3
B.11 Cya‘“de (g/h 5 g‘ﬂr’“e 2 B nore recent (Dec 2003 thru April 2003 @
S — non-detect; 1 at 6 ug/L) '
'8’.14 Fluoride (mg/l) 1 4 - 268 samples - All old data, and h1ghest '
' ) valueis 0.33 mg/L -
Y M@gmese (mg/l) |1 495 results, all below criteria
8.18.1 Total. mercury in | - S ' :
any’ - unfiltered ~ water | 1, e 1301 5 | 'Newest data (5 samples in 2007/08 using
| sample (ug/1): S a | low leveI detectlon) all below 0 004 ug/L
e , - | Most “total’ results are old and < criteria.
| s ' * | Newer data all dissolved form. 122 of 123
Nickel (“g’L) ‘ 20 | Dis results are ND (MDLs all < 40ug/L, |
' many 5 ug/L) - : -
/| 8.20 Nitrate (as Nitrate- | Very little Nitrate data. Lots of nitrate plus
N) (mg/l) 10 nitrite (n=488) — all less than 1.8 mg/L, avg' '
' 1 = '1=0.62mg/L .
, . See Table 2. Results of 2005/2006 sweep of
g 23_01_!('; amcs vocC a_nd S_VOC at all Amblf_:nt sites were |
B e below detectable levels for all parameters at- |
AT 5 Lower Kanawha site (Wmfield) "
| 8.._‘257_Phenolic N _ . .See Table2 '
: o Hardness based L : _ I S o
S _ : « | Same as B | 164 recent (1999 to- present) results, 162
8.28 Silver (wg/l) | (4 at handness) LU U e non-dete(ct; others < 0.9 ug/l. o
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T able 2 Lower Kanawha River — Category A Evaluation ( orgamcs)

PARAT R Hg‘:t:rta Assessmem gamm&s mnm '?H'g;es' AR

1 i, 1—Trlchloroethane | 12 mg/L ND 4 | lug/lL" | Below Criteria
| 1,1,2,2-Tetrachloroethane 0.17 . ND 4 0.38 MDL not sufficient to assess -
| 1,2-Dichlorobenzene 2. 7ug/. | ND 4 0.77 - | Below Criteria -

. | (Semi-Volatile) - ' L |uglL ' . -
1,2-Dichloroethane - 0.035 ND 4 0.4 ug/L. | MDL not sufficient to assess:
1,3-Dichlorobenzene 0.4 ug/l.-| ND 4 0.82 | MDL not sufficient to assess

'(Semi-Volatile) - = ' ug/L * B e
1, 4-Dichlorobenzene @~ | 0.4 ug/L | ND 4 0.85 | MDL not sufficient to assess
(Semi-Volatile) | N ' ug/l : ‘
2,4,6-Trichlorophenol 2.1ug/L-| ND 14 1.87 .~ | Below Criteria -
2,4-Dichlorophenol = 93 - ND 4 126 | Below Criteria - -
'2,4-Dimethylphenol =~ | 540 ND - |4 146 | Below Criteria
2 4-Dinit:rophenol ' 70 ug/L ND 14 | 1.94 | Below Criteria
24 Dlmtrotoluene ) 1011 - |ND | 4 '1.87 ‘MDL not sufficient to assess
2—Chlorophenol -120 ND 4 1.19  Below Criteria
Acenaphthe_ne 7670 ND - 4 0 68 Below Criteria
Acrylonitrile - 0.059. |ND 4 42 ug/L '_ MDL not sufficient to assess
Anthracene .. 8300 ND - 4 126 Below Criteria -
Benzene 10.66 ND 14 0 1 ug/L‘ Below Criteria _
Benzo(a)anthracene . - 0.0038 | ND 4 . 0 93. _MDL not sufﬁcientto assess - |
Benzo(a)pyrene'. : 0.0038 | ND 4 .21 MDL not sufﬁc1ent to assess
wg/l | - Jug/l 1

3 Benzo(b)ﬂuoranthene 0.0038 | ND 4 1.48 MDL not sufﬁment to assess

| Jug/l _ , ug/L '
Benzo(k)ﬂuoranﬂlene 0.0038 | ND 4 129 1V_[DL not sufficient to assess'-'
Bromodlchloromethane 055 |ND 14 0.4 ug/L' ‘Below Criteria

_ Bromoform _ : 43 - - IND 4 0.4 ug/L_ Below Criteria -
Butyl benzyl phthalate ‘ NA ~ |ND 4 32ug/l '
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Carbon tetrachloride 0.25 ND | 4 0.2 - - MDL very close to criteria
| ug/lL .
Chloroform - - |5.7ug/L [ND 4 1025 - | Below Criteria
Dibenzo(a,h)anthracene 0.0038 | ND 4 | 135 .- | MDL not sufficient to assess
‘ug/L - . ug/. |
Ethylbenzene -~ = . |3.1ug/L|ND . [4 -  [018  |Below Criteria .
| Fluoranthene -~ -~ - . [ 300" 'ND 4. 1.59 " Below Criteria
Fluorene ~|'1100 . ND 4 - | 0.78 Below Criteria
Hexachlorobenzene - 1072 ND 4 1092 . | MDL not sufficient to assess
S R T , _ [
| Indeno(1,2,3-cd)pyrene 0.0038 |[ND |4 '199' 2 MDL-n_ot suﬁicient_’to assess .-
Methylene chioride 4.6 ug/l. [ ND 4 0 5 ug/L Below Crltena _ :
Pentachlorophenol @ [ 028  [ND 4 1199 _'MDL not suﬂiclent to assess
| Toluene. -~ =~ -~ |68 - |ND 4 017 -BcloW Cl‘_ltena '
Vinylchloride =~~~ |2.0ug/L |ND" 4 . 102ug/L |Below Criteria

5. COMMENTER West Vtrgmla Amencan Water by Jeff L. Mclntyre, its President

COMMENT A DEP analysis of current condmons in the Kanawha River

The Commenter faults DEP for not conducting an analysis of current conditions in the Kanawha

River as they pertain.to the Category A use attainment.  The Commem‘er also questions the
tzmelme ‘necessary for Zone 1 to achzeve all water qualzly standards

RESPONSE A Please see response to1 A Per the comment on the potennal timeline to
achieve all water quahty standards, DEP is committed to conducting the proper analysis of
conditions and developing necessary actions to address potential issues, regardless of the length
of time necessary to aclneve the goal of Category A use attamment .

COMMENT B: Impact of proposed revisions to commumty mdushy, and local economy
The. Commenter suggests that DEP take into consideration the potential negative impacts that
the proposed Category A exemption removal could have on the local community, industrial
fac:lztles rhat dzscharge fo the Kanawha R:ver and the local economy :

RESPONSE B: DEP understands these concerns and believes that the decision to restore
and ultimately protect the Category A drinking water use designation for Zone 1 of the Kanawha
River will not negatively impact local industries or the economy, but in fact that the opposite is
true. DEP believes that the proposed exempuon removal could ultunately provide a reliable
source of drinking water, thus encouragmg ‘more. busmesses to locate in the Kanawha Valley.
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6. COMMENTER: The West . Vtrgzma Municipal Water Quality Association by F. Paul
- Calamita, its General Counsel

COMMENT A Support for copper WER

The Commenter supports adoptzon of the copper WER for the. Charleston Sanitary Board, stating
that it tailors the. default criterion to the composition of the water. in the Kanawha River and that
the EPA approved procedure is based on sound science. The Commenter further states that DEP -
should adopt the WER factor into. the metals water quality standards themselves, so. WERs could
be applzed in the permm‘mg process and to help improve the general public’s understanding of
WERS

RESPONSE A: Thank you for the- support At this time, DEP will contmue to review site-
spec1ﬁc criteria, such as the WER, per the guldelmes in 46CSR6 - ._

COMMENT B: - Defer revision to remove the Category A exempt:on untzl the next trzenmal
review. .

The. Commem‘er urges DEP to defer cons:deratzon of the removal of the exemptzon for Zone 1 of
the Kanawha River from Category A status for another triennial review cycle to allow more time

Jor review of the matter. . The Commenter further states that it is uncertain as to whether DEP g oot

has ﬁdly characterzzed the potentza] costs and zmpacts of thzs deczszon R

RESPONSE B' DEP will move forward at thrs time with the revision to remove the
Category A exemptlon DEP believes that the impact and potential costs will be minimal
compared to the beneﬁts of restormg the Category A use to Zone 1 of the Kanawha River.

COMMENT C Clarzﬁcatzon of rule making process '

The Commenter srares that it is his. understandmg that removal of the Category A exemption w:ll
not constitute.an immediate reclassification of the Kanawha River, and that such a classification
would need to be designated in subsequent rulemaking. He further states “we urge the
Department to. clearly address, in its response fo thzs comment, the legal eﬁect of any removal of
the exempnon in any ﬁnal rule.” ‘ I

. RESPONSE C DEP is followlng the standard rule makmg process as govemed by West -
Virginia’s Admzmstraave Procedures Act, W. Va. Code § 29A-3-1, et ~seq., and EPA’s
procedures for revisions of states’ water quality standards. The final step in this process will
include approval by EPA of the Rule as finally passed by the West Virginia Legislature. Once
EPA approval is granted the Rule as passed by the Legislature will be deemed “in effect.” No
subsequent rulemaking -efforts will be required by DEP once this proposed rule is passed by the
Legislature and approved by EPA at that point Category A would apply to Zone 1 of the
Kanawha Rtver = :

COM]\/IENT D  Category 4 deszgnanon beﬁ;re actual use

The Commenter states that he sees no reason to “impose unnecessary Category A reguirements
before any actual water supply use of the Rtver
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RESPCONSE D: DEP’s goal is to restore the Category A use on Zone 1 of the Kanawha
River at this time and not to delay the process. If fact, a drinking water intake would not be
approved by the West Virginia Bureau for Pubhc Health until the exemption is removed.

7. COMMENTER: The Charleston Samtary Board by Tim Haapala, its Operations
Manager -

~-COMMENT A: Support for copper WER
The Commenter supports adoption of the copper WER for the Charleston Sanitary Board, noting
the scientific basis for the WER and stating, “CSB ‘emphasizes. that is has no plans to alter the
operation of the wastewater treatment plant in a manner that would result in increased copper.
discharges following the. application of the WER. '

_RESPON SEA: Thank you for the support and addmonal mforma‘non

8. COMNIENTER Umted States Enwronmental Protectlon Agency Reglon 1 by
Evelyn S. MacKnlght, Assoclate Dlrector, Water Protectlon Dlvlsmn

‘COMMENT A: Support for CategoryA use and copper water eﬁ%ct ratio (WER)
The commenter supports DEP'’s proposed revision to restore the Category A use.on Zone 1 of the
Kanawha River and the adopaon of the copper WER ﬁ)r the Charleston Samtary Board :

_ RESPONSE A: Thank you for the support

'COMMENT B: Specify dissolved or total recoverable WER |
- The commenter requests DEP clarify if the. WER isfor dfssolved or total recoverable copper.

'RESPONSE B:  DEP will clarify in the agency approved rule that the WER will apply to
“total recoverable copper.

9 - COMMENTER: Henthorn Envzronmental Servtces by Jennle L. Henthorn, its
Owner ‘

COMMENT A 'Opposes propOSed removal of Category 4 'exemptzon
The Commenter expresses support for the West Virginia Manufacturers Association’s comments,

which did not support the proposed removal of the. Category A exemption. The Commenter notes
that certam parameters, including orgamcs would have much lower crlterta

RESPONSE A: Please see Response lA 1B and 1C above
COMMENT B Harmomc mean

- The Commenter. requests that DEP add the followmg language to.the Rule “The critical design
Slow for determining effluent limits for carcinogens shall be harmonic mean flow.”
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RESPONSE B: While DEP has considered and adopted this specific type of language into
a variance request for a section of the Ohio River, as with other state waters, we will maintain the
current design flow for the Kanawha River »unti-l a nee'd can be demonstrated.

10. COMMENTER: The West Virginia Coal Assoctatlon by Jason D. Bostlc, its Vice
' Presuient

COMMENT A:  Opposes proposed removal of CaregoryA exemption .

The Commenter clazms the proposed removal of the Category A exemption on Zone 1 of the
Kanawha River is a “stunt” and is not in support of the revision, citing numerous points made
- during previous rule making efforts. . The commenter claims that the West Virginia Legislature
" has continually rejected efforts by DEP and the EQB to formally designate State waters. as
: Caregory A, and goes further to clazm that DEP’s apphcatzon of the Category Auseis zllegal "

RESPONSE Ar DEP does not con31der the proposed revision a stunt, nor do we believe we
~ are taking an 1llega.1 action. Since the Commenter ¢ited no spemﬁc statute, rule, regulation or
common law authority DEP is allegedly violating, we are not in a position to further address this
comment. However, as stated above, DEP believes this policy decision to restore the Category A

use to Zone 1 of the Kanawha River will benefit West Vtrglmans from Pomt Pleasant to Belle :

COMMENT B: Request that DEP address prev:ous comments concermng past rule -
making efforts :

The commenter requests that DEP address comments made durmg prewous rule makmg eﬁ“orrs '

specifi cally pomnng out the proposed aluminum criteria change during the 2014 trzenmal _
review.

RESPONSEB:  While this comment is outside the scope of the proposed amendments to
the Rule and, thus, requires no response, it should be noted during the 2014 West Virginia
Legislative Session, the Senate Judiciary Committee voted to remove the proposed statewide
aluminum criteria amendment, DEP did not withdraw it. The “several site-specific aluminum
criteria applications” the commenter refers to are based upon the same approach and rationale as
the' Statew1de proposed criteria change that the Le glslature removed durmg the 2014 session.

Verbal Comments ( submltted durmg the July 1, 2014 pubhc hearmg :
- The followmg 1nd1v1duals submltted only verbal comments at the pubhc hearmg

1L COMJV[ENTERS West Vlrgmla Sustamable Busmess Councd by Nanq Ward and
Jeni Burns, its Co-Founders; West’ Vzrgmm Citizen’s Action Group by Julie Archer, .
its Project Manager; Citizens Actively Protecting the Environment by Karen Ireland,
its Founder; People Concerned About Chemical Safety by Maya Nye, its President;

. and the Ohio Valley Environmental Coalition by Robin Blakeman, its Organizer.
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‘COMMENT A: Removal of Category A exemption on Zone 1 of the Kanawha River .

The above listed Commenters submitted similar comments, all of which supported the removal of
the Category A exemption for Zone 1 of the Kanawha River. Some of the individuals dtd voice
concern for. the copper WER. .

RESPONSE A: Thank you for the comments and support. To the extent any questlons or
- -concerns about the . Copper WER are not addressed in this Response to Comments or the
" documents accompanying DEP’s rule filings to date please contact DWWM for further
information.

12. ‘V_COMMENTER' Brooke Drake

COMMENT A: Concern for copper WER .
The Commenter voiced concern.over the proposed. copper WER and other actions concermng"- ‘
. the water quahty standards in West Vtrgzma ‘

' RESPONSEA . Please see Response 11A above.- Further, many of the Commenter’s
quesnons were outside the scope of the proposed amendments to. this Rulé and, thus, do not
require a response. However, the Commenter should contact DWWM, and anyone in the Water
‘Quality Standards Program will help address any questions and/or concerns.
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DEPARTMENT OF ENVIRONMENTAL PROTECTION
SUMMARY OF AMENDMENTS
AGENCY APPROVED RULE
“Requirements Governing Water Quality Standards”, 47CSR2

The following amendments have been included in the Agency Approved Rule - Requirements
Governing Water Quality Standards, 47CSR2:

1. 7.2.d19.2. The minimum flow shall be 1,960 cfs at the Charleston gauge. Pursuant to 46
CSR 6. a Copper Water Effect Ratio (WER) of 5.62 shall be applied to The Sanitary
Board of the City of Charleston, West Virginia wastewater treatment plant discharge of

total recoverable copper to Kanawha River, Zone 1.

Based on a comment from EPA, DEP clarified the revision to 7.2.d.19.2. to include the
term “{otal recoverable copper™.



