
 

West Virginia   IN LIEU FEE   Stream and Wetland Mitigation Program 



What is an In Lieu Fee Program ? 

 Clean Water Act - Section 404 : “no overall net 
loss” of wetland acreage and functions. 

 One mechanism for providing Compensatory 
Mitigation for unavoidable impacts to the nation’s 
wetlands and streams. 

 



Clean Water Act 

 

  The objective of the Clean Water Act is “to restore 
and maintain the chemical, physical, and biological 
integrity of the Nation’s waters.” 

 Section 404 of the Clean Water Act authorizes the 
Corp of Engineers to regulate the discharge of 
dredged or fill materials into waters of the United 
States, including wetlands and streams. 

 When there are proposed impacts to aquatic 
resources, the Corp must require mitigation via the 
404 Permitting process. 

 

 



Mitigation 

 First - When there is a proposed impact, all 
appropriate and practicable steps must first be taken 
to avoid and minimize those impacts. 

 Second – For unavoidable impacts, compensatory 
mitigation is required to replace the loss of wetland, 
stream, and other aquatic resource functions. 

 The Corp is responsible for determining the 
appropriate form and amount of compensatory 
mitigation.  

 



Compensatory Mitigation Mechanisms 

 Mitigation Banks 

 In Lieu Fee Programs (ILF) 

 Permittee Responsible Mitigation (PRM) 



In Lieu Fee Mitigation 

 A program established by a government agency or 
non-profit conservation organization which 
Restores, Creates, Enhances and Protects aquatic 
resources using fees collected from 404 Permittees. 

 The ILF Program charges a fee for each “stream 
credit” and “wetland acre credit” that the Permittee 
is required to compensate for. 

 1 Acre of Wetland Credit = $60,000 

 1 Unit of Stream Credit = $800 
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Differences Between Banks  & ILF 

 In Lieu Fee Programs 
 Sponsor: government or non-profit conservation organization 

 Fees received before sites secured or mitigation initiated 

 Multiple project sites 

 Corp approves project funding via an Inter-Agency Review 
Team (IRT) 

 Mitigation Banks 
 Sponsor: public or private 

 Site secured and mitigation initiated in advance of credits 
being sold 

 Single or multiple project sites 

 Corp has no authority over bank expenditures 



2008 Compensatory Mitigation Rule 

 Goals 

 The “ Preference 
Hierarchy “ 

 Watershed Approach 

 In Lieu Fee Compliance 



2008 Compensatory Mitigation Rule: Goals 

 Apply equivalent standards to 
Banks, ILF, and PRM 
mitigation, to the maximum 
extent practicable 

 Ensure permanent protection 
of all compensatory mitigation 
sites 



2008 Compensatory Mitigation Rule: Preference Hierarchy 
for Mitigation Mechanism 

 Mitigation Banks 

 In Lieu Fee Programs 

 PRM under a watershed 
approach 

 On-site and in-kind 
PRM 

 Off-site and/or out-of-
kind PRM 



2008 Compensatory Mitigation Rule: The Watershed 
Approach 

 Main Objective: 
maintain and improve 
the quantity and quality 
of aquatic resources on 
a watershed scale 

 Use existing watershed 
plans, State Wildlife 
Action plans, Green 
Infrastructure planning, 
etc. 

 

http://www.google.com/url?sa=i&rct=j&q=green+infrastructure&source=images&cd=&cad=rja&docid=rmf2eOw6RKrxjM&tbnid=vUBieXBYZhTIdM:&ved=0CAUQjRw&url=http://www.greeninfrastructure.net/content/definition-green-infrastructure&ei=DOUCUaGLC9CM0QHK4gE&psig=AFQjCNGouoq5ut0UH53pcnbI0eCipmXORA&ust=1359230604455143


Watershed Approach: Data Needs 

 Current trends in habitat loss or conversion 

 Cumulative impacts of past development activities 

 Current development trends 

 The presence and needs of sensitive species 

 Site conditions that favor or hinder the success of 
compensatory mitigation projects 

 Chronic environmental problems such as flooding or 
poor water quality 



2008 Compensatory Mitigation Rule: Compliance : 6 Basic 
Characteristics of ILF Programs 

 In-lieu fee program 
instrument 

 Review by interagency 
review team 

 Geographic service area(s) 

 Compensation planning 
framework 

 In-lieu fee program 
account 

 Allocation of advance 
credits 



Mitigation Plan – 12 Components 

1. Objectives 
2. Site Selection 
3. Site Protection Instrument 
4. Baseline Information 
5. Determination of Credits 
6. Mitigation Work Plan 
7. Maintenance Plan 
8. Performance Standards 
9. Monitoring Requirements 
10. Long-term Management 

Plan 
11. Adaptive Management 

Plan 
12. Financial Assurances 

 



F O R  M O R E  I N F O R M A T I O N  C O N T A C T :  

G L E N N  M C L E R N O N  -  I N  L I E U  F E E  C O O R D I N A T O R  

W E S T  V I R G I N I A  D E P A R T M E N T  O F  E N V I R O N M E N T A L  P R O T E C T I O N  

T E L E P H O N E :  3 0 4 . 9 2 6 . 0 4 9 6   E X T :  1 7 1 5  

E M A I L :   G L E N N . D . M C L E R N O N @ W V . G O V  
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